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BRIEF FOR APPELLANTS. 

Jurisdictional Statement. 

Appellants, being the caveatees and defendants below, 
appeal from an order and judgment (App. 17) for the 
caveators and plaintiffs below entered by the District Court 
on the verdict of a jury (App. 15-17) denying probate of 
paper writing purporting to be the Last Will and Testa¬ 
ment of Annie V. Lenoir, Deceased. 

The District Court had jurisdiction under Sec. 19-312, 
Title 19, 1940 D. C. Code (Act of March 3, 1901, 31 Stat. 
1213 C. 854, Sec. 140). 
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This Court has jurisdiction to review the judgment un¬ 
der Sec. 17-101, Title 17,1940 D. C. Code (Act of March 3, 
1901 31 Stat. 1225 C. 854, Sec. 226). 

The pleading necessary to show the existence of the juris¬ 
diction is: 

1. The Petitions for Caveat (App. 2 and 8). 

Statement of the Case. 

On August 22, 1939, Annie V. Lenoir, the testatrix here¬ 
in, went to the office of her attorney and executed her last 
will and testament. At that time she was 83 years of age. 
About three years later on July 12, 1942, she died. She 
was unmarried and for many years was employed as a 
Saleslady for Woodward and Lothrop Department Store 
from which employment she retired in 1936. For many 
years she lived with her sister, Alice Golway, and her sis¬ 
ter’s husband, William Golway, both of whom predeceased 
her. The only heirs-at-law of the testatrix were eleven 
nieces and nephews, one of whom was a half-niece. 

By the terms of her will, the sole beneficiaries of her 
estate, which amounted to approximately $4,000.00 in per¬ 
sonal property, were William C. Sorrels, a God-son, and 
his wife, Lola M. Sorrels, (the Caveatees). 

After a petition for probate was filed by William C. Sor¬ 
rels and his wife, Lola M. Sorrels, caveats were filed by the 
ten nieces and nephews. The half-niece, through her at- 
tornew, joined in the contest. 

Five issues were framed. (App. 13-14.) 

The testatrix, Annie V. Lenoir, for many years lived at 
335 6th Street, S. E., Washington, D. C., with her sister, 
Alice Golway, and her husband, William Golway. 

On October 1, 1938, Alice Golway died; her husband, 
William Golway, died about nine months later. Each left 
wills, leaving their estates to Annie V. Lenoir, testatrix 
herein. 
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After the death of his wife Alice on October 1,1938, Wil¬ 
liam Golway made Annie V. Lenoir a joint tenant with him 
in the ownership of 335-6th Street, S. E., Washington, D. C. 

Shortly after the death of William W. Golway, the testa¬ 
trix, being left alone, decided to go and live with her God¬ 
son, William C. Sorrels, and his wife, to whom she paid 
$30.00 per month for her room and board. 

About this time some of the Golway heirs inquired of 
the testatrix if any part of the estate of William Golway 
was due them. She went to the office of Herbert P. Leeman, 
her attorney, who also had represented William Golway, 
concerning the matter and shortly thereafter the wills of 
Alice and William Golway were delivered to the office of 
Mr. Leeman who filed them with the Eegister of Wills. 

At the trial, Caveatees produced the three attesting wit¬ 
nesses to the will, two of whom were members of the bar 
of the District of Columbia of long standing, and the third 
an employee of the Treasury Department who had pre¬ 
viously been employed as a secretary to a law firm for 
seventeen years. All testified that Attorney Leeman re¬ 
quested them to come to his office for the purpose of wit¬ 
nessing a will. That after some conversation between Mr. 
Leeman and testatrix, in which testatrix stated she was 
familiar with the contents and purpose of the will, she re¬ 
quested them to witness its execution by her; she signed 
her name on both pages of the will and each of the three 
witnesses signed in her presence. All three witnesses, as 
well as Mr. Leeman, said from the conversation and their 
observation of the testatrix, she was fully capable of exe¬ 
cuting her will. 

No witness produced by Caveators testified that the tes¬ 
tatrix was of unsound mind. Caveators conceded that the 
testatrix was not of unsound mind. 

Caveators produced eight witnesses in an attempt to 
prove that the testatrix at the time she executed the will 
did not possess the legal capacity required and that she 
was unduly influenced in the making of the will. 
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Their first witness testified that the testatrix did not 
have the mental capacity to make a will because she was 
nervous and forgetful; (App. 28) this witness also said 
when testatrix gave him two pictures as a gift her mind 
was clear and she knew what she was doing. (App. 31-32.) 
The second witness testified that she (the testatrix) lacked 
mental capacity because she could only engage in a conver¬ 
sation for five to ten minutes and that she was too nervous 
to make a will. (App. 32.) The third witness, who had 
been a housekeeper for the testatrix, said testatrix’s 
memory was bad and she was a nervous wreck. (App. 34.) 
This witness also testified that the testatrix during the 
same period of time, kept a record book of household ex¬ 
penses in her own handwriting, went downtown alone to 
attend to business matters and did her own shopping. 
(App. 37-38.) The fourth witness gave testimony that 
testatrix was not a mental case but was forgetful and 
childish. (App. 38.) On cross-examination this witness 
said that testatrix knew she had made a will (App. 38); 
that she endorsed her pension checks monthly and knew 
what she was doing then. (App. 38-39.) The fifth witness, 
an official of the store where testatrix had been employed 
and from which employment she was subsequently retired, 
said testatrix after her retirement came to his office twenty 
or twenty-five times and discussed with him her affairs. 
(App. 39.) He said she was a little feeble and he thought 
she needed help in attending to her affairs. (App. 39-40.) 
The sixth witness, a nurse, employed by Woodward and 
Lothrop, testified from notes that testatrix was senile, 
nervous and shocked; that it was questionable in her mind 
whether or not testatrix had the capacity to make a will. 
She added that testatrix had lapses of memory at times. 
She recalled testatrix telling her that she had made a will 
in favor of the Sorrels. (App. 40-44.) The seventh wit¬ 
ness, Minnie Alexander, the only Caveator who testified, 
said that at times testatrix was confused and nervous; the 
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witness said she had destroyed a number of letters which 
she received from testatrix in 1938-41, some of which re¬ 
flected the confusion of testatrix. This witness produced 
the envelopes the letters were mailed in, all of which were 
properly addressed and in the handwriting of the testa¬ 
trix. The witness said that testatrix was incapable of 
handling any business at times; that testatrix traveled 
from Washington to Norfolk alone to visit witness on three 
occasions after she had made the will in 1939. (App. 44-49.) 
The eighth witness, a neighbor, testified that in July 1939 
when testatrix was moving from her Sixth Street house 
she was crying and confused; that the witness did not think 
on that day the testatrix was capable of transacting busi¬ 
ness, but that she (the witness) did not know. She saw 
testatrix two or three times a week going to the grocery 
store across the street and return with packages. (App. 
50.) 

Concerning the issues of fraud and undue influence the 
Caveators failed to produce any evidence of fraud and pro¬ 
duced no direct evidence of undue influence. They attempt¬ 
ed to show that the testatrix was unduly influenced because 
she sold Mr. Sorrels some jewelry; gave him One Thou¬ 
sand Dollars to help him build a summer cottage, (which 
testatrix visited and enjoyed with the Sorrels family); sold 
Mr. Sorrels some Woodward and Lothrop stock at par 
value when it was worth more on the market and because 
the testatrix about three months after the will was executed 
sold her house for cash and deposited the proceeds in a 
joint safe-deposit box with Mrs. Sorrels. The undisputed 
testimony with respect to the Woodward and Lothrop stock 
was that the testatrix was to and did receive the dividends 
for the balance of her life. 

When Caveators rested, the Caveatees, appellants here¬ 
in, moved for a directed verdict on all five issues. The 
Court directed a verdict for the Caveatees on issues num¬ 
ber 2 and 4. To the refusal of the Court to direct a verdict 
on issues 1, 3 and 5 the Caveatees noted their exception. 
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Caveatees then called ten witnesses who testified they 
were closely acquainted and associated with the testatrix 
for many years and until her death. Concerning the mental 
capacity of the testatrix one witness said she lived across 
the street from the testatrix, visited her frequently until 
she died, and that, without a doubt the testatrix was capable 
of transacting business as an average person. (App. 51.) 
Another witness said she worked with testatrix since 1920 
at Woodward and Lothrop’s; that after the testatrix was 
retired she would visit the store frequently—do some shop¬ 
ping—that the testatrix w*as a good business woman—and 
was interested in business after her retirement. (App. 53.) 

A funeral director testified that he transacted business 
with testatrix in 1938 and in June 1939. (App. 54.) Two 
other witnesses produced records showing that the testa¬ 
trix was at the office of a title company on October 9, 1939 
and there signed and acknowledged a deed in connection 
with the sale of her house. Nellie T. Powell, another wit- I 
ness, said testatrix lived with her shortly before she went 
to the hospital in June 1942, and from her observations 
and conversations the testatrix was a smart woman for 
her age and seemed to have a very clear mind. (App. 55.) 
Another witness, who knew testatrix forty years and work¬ 
ed with her, said she knew what she went downtown for, 
what she wanted to do, etc. (App. 56.) A witness who 
knew testatrix the last five years of her life said she was 
a quiet little lady, practical, with a dry sense of humor 
and very friendly—that she liked books and would get them 
from the library. (App. 56.) Another witness said that 
he met testatrix in July of 1939 and saw her frequently 
until December 1940; that her mental condition was all 
right and her physical condition pretty good; that she often 
went downtown on a bus alone. (App. 57.) 

The three attesting witnesses all said testatrix was fully 
capable of executing her will. (App. 58.) 
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Herbert P. Leenian, testatrix’s attorney, said he knew her 
since 1932, that he represented her for ten years, he pre¬ 
pared the will according to instructions from testatrix, she 
read the will and discussed each item, that he introduced her 
to the attesting witnesses, that the will was properly exe¬ 
cuted and that testatrix was mentally sound and fully cap¬ 
able of executing a deed or contract or transacting any busi¬ 
ness. (App. 58.) 

The Court refused to permit this witness to testify as to 
instructions given him by the testatrix concerning Minnie 
L. Alexander. (App. 59.) 

Lola M. Sorrels, one of the Caveatees, testified that she 
met the testatrix in 1915, just prior to her marriage, that 
William Sorrels whom she married was the God-son of tes¬ 
tatrix, that she and her husband were close friends of testa¬ 
trix until her death, that the deceased was mentally sound 
and her physical condition was excellent for a person of her 
age. (App. 59.) William 0. Sorrels, a representative of the 
U. S. Civil Service Commission, and husband of Lola Sor¬ 
rels and one of the Caveatees, testified he was the God-son 
of the testatrix, that he knew her from childhood, they were 
very friendly, that his mother and testatrix were good 
friends, that he advised her about business affairs, that her 
mental condition was excellent and her physical condition 
due to age was gradual deterioration. He testified further 
that he bought testatrix’s jewelry from her for $750.00, ac¬ 
cepted from her a $1,000.00 gift to help him build a cottage 
near Chesapeake Bay, which she visited and enjoyed. He 
paid her $1,000.00 for some Woodward and Lothrop stock. 
(According to the testimony of one of Caveators’ witnesses 
this stock was worth about $1,200.00 on the market.) The 
witness testified at the time of this transaction he agreed to 
give and did give testatrix the dividends on this stock as 
long as she lived. (App. 68.) 

After Caveatees rested the Court permitted the Caveators 
to call as a witness Unetta W. Stroh, at whose home Minnie 
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L. Alexander had been staying during the trial. She testi¬ 
fied that she knew testatrix since 1903, that from June, 1939 
to October, 1939 the testatrix was disturbed, nervous and 
unsure of things she was trying to decide. The witness 
guessed the testatrix had full knowledge, but thought she 
was afraid she wouldn’t make the right decisions, and didn’t 
think she was in condition to make them. She told witness 
she had made a will but had made a blunder; that witness 
knew the testatrix knew what she was talking about in late 
years and in the last two years; that testatrix liked music, 
went to the movies with the witness and read and discussed 
books with the witness. (App. 76.) 

Herbert P. Leeman, Caveatees’ witness, was recalled as 
a rebuttal witness, and when testifying concerning the wills 
of William and Alice Golwav, sister and brother-in-law of 
the testatrix, the following occurred in the presence of the 
jury. (Except as otherwise hereinatfer indicated.) (App. 
76-77.) 

• • • • • 

The Court Q. “You don’t mean to tell the Court and 
jury that you would have kept those pa¬ 
pers in your office without filing them 
with the Register of Wills?” 

Answer: “Absolutely not. I did file them.” 

The Court: “The Court thinks that he should say 

that the Court feels that when a last will 
and testament is left with an attorney 
to be filed, it ought to be filed immediate¬ 
ly. I never heard of any other procedure. 
Proceed gentlemen.” 

Mr. Whelan: * 1 That is all. ’ ’ 

Mr. Kaufmann: “That is all.” 

Mr. Whelan: “That is our case.” “May we approach 
the bench.” 

The Court: “Yes.” 

(The following proceedings were had out of the hearing 
of the jury) 

Mr. Leeman: “We want an exception to that remark 
of the Court.” 
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The Court: “The Court thinks that the Court would 

have been very remiss not to make it.” 
“The idea of having a Will of a deceased 
person in your possession and not filing 
it in the Probate Court is shocking to the 
Court.” 

Mr. Whelan: “I don’t agree with the Court that it must 
be filed immediately.” 

The Court: “I mean that day or the next day.” “But 

the witness Mr. Leeman testified that 
probably the only reason he filed it on 
the 22nd was that he opened the file and 
saw it there.” “You may have that excep¬ 
tion, but the Court feels that it was the 
Court’s duty to make that remark to in¬ 
dicate to the jury that it was an unusual 
procedure.” 

When the Court convened at its next session counsel for 
the Caveators, Mr. Kaufmann, requested the Court to in¬ 
struct the jury to disregard the aforesaid comments of the 
Court, and notwithstanding the request was made by coun¬ 
sel on both sides, the Court refused to so instruct the jury, 
or give the jury any instructions by which they should be 
guided in considering the same. 

Thereafter, the jury rendered its sealed verdict finding 
for the Caveatees on issues 2 and 4 (by direction of the 
Court) and for Caveators on issues 1, 3 and 5. (App. 15- 
16.) 


Statutes Involved. 

, * 

1940 D. C. Code 

Title 19—WILLS 

“Sec. 19-312—Trial of issues as to Wills—Whenever 
any caveat shall be filed, issues shall be framed under 
the direction of the Court for trial by jury; * # •”. 

1940 D. C. Code 

Title 17—Review 

“Sec. 17-101—District Court and Court of Appeals— 
Any party aggrieved by any final order, judgment 
or decree of the District Court of the United States 
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for the District of Columbia ,* or of any justice there¬ 
of, may appeal therefrom to the said United States 
Court of Appeals for the District of Columbia; 

• • •>> 

1940 D. C. Code • 

Title 19—WILLS 

“Sec. 19-101—Capacity to make Will—No Will * * * 
shall be good and effectual for any purpose what- ! 
ever unless the person making the same be * * * at 
the time of executing or acknowledging it, of sound 
and disposing mind and capable of executing a valid 
deed or contract”. 


Statement of Points Relied Upon on Appeal. 

(See App. 18-19) 

Summary of Argument. 

I 

Where the proper execution of the will by the testatrix 
was established and no evidence of lack of capacity, fraud 
or undue influence was produced and the caveators only 
produced evidence tending to raise a suspicion as to 
capacity and undue influence, the Court erred in not 
directing a verdict for the Caveatees on all of the issues. 

II 

Where Caveators only produce evidence tending to raise 
a suspicion as to capacity and undue influence and over¬ 
whelming evidence that the testatrix possessed the capacity 
was produced by the Caveatees, the Court erred in not 
directing a verdict for Caveatees on all of the issues at 
the conclusion of all the evidence. 

HI 

It is error for the Court to refuse to permit the attor¬ 
ney for the testatrix to testify concerning instructions 
received by him from the testatrix on matters relative to 
the issues. 


11 


IV 

Where it appears that a witness testified on direct exam¬ 
ination from notes which she gave the Court and jury to 
understand were made at the time of the events and where 
it developed on cross examination that the notes had been 
altered and in some instances made about two years after 
the events concerning which the witness gave testimony, 
it is the duty of the Court to strike such testimony from 
the record, and instruct the jury accordingly. 

V 

It is prejudicial error for the Court, in the presence of 
the jury to make prejudicial comments concerning the 
testimony and actions of the attorney who prepared the 
testatrix’s will. 

VI 

It was error for the Court to refuse to instruct the jury 
to disregard the Court’s prejudicial comments when re¬ 
quested to do so by counsel for both sides. 

ARGUMENT. 

\ 

L 

Where the proper execution of the will by the testatrix 
was established and no evidence of lack of capacity, fraud 
or undue influence was produced and the caveators only 
produced evidence tending to raise a suspicion as to 
capacity and undue influence, the Court erred in not 
directing a verdict for the caveatees on all of the issues. 

It was conceded by the Caveators that the testatrix was 
not of unsound mind. Caveators evidence failed to show 
that the testatrix’s sanity was ever questioned in her life¬ 
time. The most that all of the witnesses produced by the 
Caveators testified to variously was that the testatrix was 
feeble due to age, nervous, confused at times, had lapses 
of memory and in the opinion of some was senile. How¬ 
ever, these same witnesses testified that the testatrix be- 
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fore and after the date of the will was transacting business, 
traveling alone from Washington, D. C., to Norfolk, Vir¬ 
ginia, visiting her friends, and knew that she had made a 
will, knew the name of the attorney who prepared it and 
knew that by its terms she had left her property to Mr. Sor¬ 
rels, her God son, and his -wife. One of the Caveators said 
that she received numerous letters from the testatrix both 
before and after the date of the will. While she testified that 
some of these letters showed confusion of testatrix’s mind, 
she was unable to produce any of them because they had 
been destroyed by her. Nine envelopes addressed in the 
handwriting of the testatrix in which some of these letters 
were mailed wrere produced in evidence and they were 
legibly written and properly addressed. 

No evidence was produced to show that either of the 
Caveatees or anyone else did anything directly or indirect¬ 
ly to induce or influence the testatrix to make a will in 
favor of the Caveatees. 

The most that could be said of all the evidence produced 
by the Caveators is that it raised a possibility or suspicion 
of undue influence which is not sufficient to warrant the 
court in submitting the case to the jury. 

Bearing in mind that the burden of proof was on the 
Caveators, and that the testatrix was of sound mind and 
further that the proper execution of the will was establish¬ 
ed, it is submitted by the Caveatees that the rule laid down 
by the Supreme Court in the case of Beyer vs. Le Feore, 186 
U. S. 114, reversing 17 App. D. C. 238, governs this case. 
The Court said: 

“Whatever rule may obtain elsewhere we -wish it dis¬ 
tinctly understood to be the rule of the Federal Courts 
that the Will of person found to be possessed of sound 
mind and memory is not to be set aside on evidence 
tending to show only a possibility or suspicion of un¬ 
due influence. The expressed intentions of the testa¬ 
tor should not be thwarted without clear reason there¬ 
for.” 
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See also: 

Robinson vs. Duvall, 27 App. D. C. 535, affirmed 
207 U. S. 583. 

Palmer vs. Strobecker, 60 App. D. C. 312, 53 F. 
(2nd) 924. 

Brooke vs. Barnes, 61 App. D. C. 161, 58 F. (2nd) 
887. 

MacMillan vs. Knort, 75 U. S. C. App. D. C. 261. 

n. 

Where caveators only produce evidence tending to raise 
a suspicion as to capacity and undue influence and over¬ 
whelming evidence that the testatrix possessed the capaci¬ 
ty was produced by the caveatees, the Court erred in not 
directing a verdict for caveatees on all of the issues at the 
conclusion of the evidence. 

Caveatees produced a number of witnesses who had 
known the deceased for many years, saw her and conversed 
with her before and after the date of the Will, and they 
all testified that she was of sound mind, and that before 
and after the time of the signing of the Will, she was going 
about attending to her business and other affairs. 

And further the mental capacity and the fact that she 
knew the objects of her bounty was conclusively established 
by the letter written by the testatrix almost one year and 
one half after the date of the Will and dated December 
3,1940. 

(Appellants’ Ex. 1 and 1A.) 

(See cases cited supra.) 
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m. 

It is error for the Court to refuse to permit the attorney 
for the testatrix to testify concerning instructions received 
by him from the testatrix on matters relative to the issues. 

Minnie Alexander, the only caveator who testified, except 
the half-niece who testified only as to her relationship to 
the deceased, is the niece that the testatrix visited three 
times after the date of the Will, and the testimony of the 
attorney, who drew the Will and was present at the time it 
was executed, as to instructions from the deceased relative 
to the said caveator, Minnie Alexander, should have been 
admitted. 

The question and the ruling of the court was (App. 59): 

Mr. Whelan: Q. “And did the decedent, Miss 
Annie Lenoir, give you any instructions concerning 
Mrs. Alexanderf ” 

Mr. Kaufmann: “I object, if the Court please.’’ 

The Court: “At that point the Court is forced, even 
in the absence of an objection, to say that an attorney 
is not allowed, the Court has no power to allow an 
attorney to disclose a communication made by his 
client to him, I should say. 

It is what is known as a confidential communication 
and the law is very specific about it.” 

This is one of the exceptions to the rule about confidential 
communications and the Court should have permitted the 
question to be answered, as is stated in 64 A. L. R. 185: 

“It may be laid down as a general rule of law, gathered 
from all the authorities, that, unless provided other¬ 
wise by statute, communications by a client to the 
attorney who drafted his will, in respect to that docu¬ 
ment, and all transactions occurring between them 
leading up to its execution, are not, after the client’s 
death, within the protection of the rule as to privileged 
communications, in a suit between the testator’s de¬ 
visees and heirs at law, or other parties, all of whom 
claim under him. Illustrations of this rule will be 
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found in various cases cited in the footnotes, where 
the will was contested on grounds of coercion, duress, 
undue influence, and fraud, or on the ground of testa¬ 
mentary incapacity. And where the grounds of con¬ 
test of a will are duress, undue influence, or incapacity, 
it seems that no distinction should be made, as regards 
the doctrine that communications or statements made 
by the deceased to the attorney preparing the will, 
with respect to the subject matter thereof, are admis¬ 
sible, between cases where the evidence is offered for 
a proponent of the will and those cases where it is 
offered by a contestant of the will. The rule above 
indicated, permitting, after the testator’s death, testi¬ 
mony of the attorney who drew the will as to communi¬ 
cations between them with reference thereto, finds 
illustration also in cases in which it was sought to 
establish a lost or earlier will.” 

And in Doherty v. O’Callaghan, 157 Mass. 90, 31 N. E. 726, 

the Court said: 

“Testimony of a lawyer as to the directions given by 
a deceased person before drawing his will, offered to 
show whether an instrument presented for probate 
was or was not the will of the deceased, was held not 
to be within the rule of privileged communications. 
The Court said that when a will was presented for pro¬ 
bate, it could see no reason why, as a matter of public 
policy, the attorney who drafted it should not be allow¬ 
ed to testify what directions were given him by the 
testator, so that it might appear whether the instru¬ 
ment in question was or was not the will of the de¬ 
ceased.” 

See also: 

Olmstead vs. Webb, 5 App. D. C. 38. 

Glover vs. Patten, 165 U. S. 394. 
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IV. 

Where it appears that a witness testified on direct ex¬ 
amination from notes which she gave the Court and jury 
to understand were made at the time of the events and 
where it developed on cross examination that the notes 
had been altered and in some instances made about two 
years after the events concerning which the witness gave 
testimony, it is the duty of the Court to strike such testi¬ 
mony from the record, and instruct the jury accordingly. 

Blanche R. Main, a nurse employed by Woodward & 
Lothrop’s, gave testimony as to the decedent’s condition 
from what at first she gave the Court and jury to under¬ 
stand was notes made by her at the time of the occurrences, 
but it later developed by her testimony on cross-examina¬ 
tion that whole pages had been written at one time, that 
dates had been copied from other records, and that some of 
the notes had been made up by the witness the Sunday be¬ 
fore the trial. 

Since by the testimony of the witness herself the notes 
had been altered and were not accurate entries made at the 
time of the transactions the Court erred in not striking the 
testimony and instructing the jury to disregard the same. 

It is submitted that the testimony of this witness was 
not admissible. In Putnam vs. United States, 162 U. S. 687, 
40 L. ed. 1118, the Court said: 

“We think it clear that testimony given after this lapse 
of time was not contemporaneous, and that it would not 
support a reasonable probability that the memory of 
the witness, if impaired at the time of the trial, was 
not equally so when his testimony on the prior occasion 
was committed to writing.” 

And again in Chase vs. United States, 13 F. (2d) 847, 
wherein it appeared that the witness refreshed his recollec¬ 
tion from an Affidavit made six months after the event, the 
Court said: 
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‘‘If the affidavit be considered as used to refresh the 
recollection of the witness, it was clearly inadmissible 
as not being made contemporaneously with the events 
recited therein.’’ 


V. 

It is prejudicial error for the Court, in the presence of 
the jury to make prejudicial comments concerning the 
testimony and actions of the attorney who prepared the 
testatrix’s Will. 

The witness, Herbert P. Leeman, was testifying relative 
to the Wills of William and Alice Golway, sister and 
brother-in-law of the decedent, and had testified that he 
probably had the Wills two weeks before they were filed by 
him with the Register of Wills, when the Court, in the pres¬ 
ence of the jury, said (App. 76-77): 

The Court: Q. “You don’t mean to tell the Court 
and jury that you would have kept those papers in your 
office without filing them with the Register of Wills?” 

Answer: ‘ ‘ Absolutely not. I did file them. ’ ’ 

• • • * * 

The Court: “The Court thinks that he should say 
that the Court feels that when a last will and testament 
is left with an attorney to be filed, it ought to be filed 
immediately. I never heard of any other procedure. 
Proceed gentlemen.” 

,Mr. Whelan: ‘ ‘ That is all. ’ ’ 

Mr. Kaufmann: “That is all.” 

Mr. Whelan: “That is our case. May we approach 
the bench.” 

The Court: “Yes”. 

(The following proceedings were had out of the hearing 
of the jury.) 

Mr. Leeman: “We want an exception to that re¬ 
mark of the Court.” 

The Court: “The Court thinks that the Court would 
have been very remiss not to make it.” “The idea of 
having a Will of a deceased person in your possession 
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and not filing it in the Probate Court is shocking to the 
Court.” 

Mr. Whelan: “I don’t agree with the Court that it 
must be filed immediately.” 

The Court: “I mean that day or the next day.” 
“But the witness Mr. Leeman testified that probably 
the only reason he filed it on the 22nd was that he open¬ 
ed the file and saw it there.” “You may have that ex¬ 
ception, but the Court feels that it was the Court’s 
duty to make that remark to indicate to the jury that it 
was an unusual procedure.” 

The Wills referred to were not involved in the issues in 
this case, and the Court’s comments had the effect of giving 
the jury the impression that the witness, who was the attor¬ 
ney who drew the Will involved in this case, had acted im¬ 
properly. The comment coming at the close of the testi¬ 
mony had a most prejudicial effect upon the jury. 

See 26 R. C. L. 1027: 

“In all trials the judge should preside with impartial¬ 
ity. In jury trials especially he ought to be cautious 
and circumspect in his language and conduct before the 
jury. He should not express or intimate an opinion as 
to the credibility of a witness, for the jury are the sole 
judges of the credibility of witnesses.” 

See also: 

Livingston vs. State, 108 Fla. 193,145 So. 761. 

Williams vs. State, 175 Ark. 752, 2 S. W. (2nd) 36. 
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It was error for the Court to refuse to instruct the jury 
to disregard the Court’s prejudicial comments when re¬ 
quested to do so by counsel for both sides. 

When the Court convened at its next session counsel for 
the Caveators, Mr. Kaufmann, requested the Court to in¬ 
struct the jury to disregard the aforesaid comments of the 
Court, and notwithstanding the request was made by coun- 
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sel on both sides, the Court refused to so instruct the jury, 
or give the jury any instructions by which they should be 
guided in considering the same (App. 77-78). 

See cases cited supra. 

Conclusion. 

In conclusion, it is respectfully submitted that, in view 
of the manifest errors hereinabove enumerated, the final 
order denying probate of the Will should be set aside and 
the cause remanded with appropriate instructions. 

HERBERT P. LEEMAN, 
HARRY T. WHELAN, 
Columbian Building, 
Washington, D. C., 
Attorneys for Appellants. 
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APPENDIX 
Case No. 8615 

1 Last Will and Testament of Annie V. Lenoir. 

I, Annie V. Lenoir, of the City of Washington, 
District of Columbia, being of sound mind and disposing 
memory, do hereby make, publish and declare this instru¬ 
ment, consisting of two typewritten pages, my Last Will 
and Testament, hereby revoking all former or other wills, 
bequests, devises and testamentary dispositions by me at 
any time heretofore made. 

Article I 

I direct my Executors hereinafter named to pay all my 
just debts and funeral expenses. 

Article II 

I give, devise and bequeath all of my estate, of whatever 
name, title or description, real, personal and mixed, and 
wheresoever situated, of which I may die seized and pos¬ 
sessed, including my house and premises now known as 
Number 335 6th Street, Southeast, in the District of Col¬ 
umbia, to William C. Sorrels and Lola M. Sorrels, his 
wife, in fee simple, as tenants by the entirety. 

Article III 

I do hereby nominate, constitute and appoint the said 
William C. Sorrels and Lola M. Sorrels the Executors of 
this my Last Will and Testament, and I further will and 
direct that my said executors be not required to give any 
bond or security for the faithful discharge of said 
trust. 

2 In Witness Whereof, I have hereunto subscribed 
my name and affixed my seal this 22nd day of Aug¬ 
ust, A. D., Nineteen Hundred and Thirty-Nine (1939). 

Annie V. Lenoir (Seal) 
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The foregoing instrument was subscribed, sealed, pub¬ 
lished, and declared by Annie V. Lenoir as and for her 
Last Will and Testament, in our presence and in the pres¬ 
ence of each of us, and we, at the same time, at her re¬ 
quest, in her presence and in the presence of each other, 
hereunto subscribed our names and residences as attesting 
witnesses hereto. 

Katherine A. Ryan, 

Address: 707 Columbian Bg., 
Washington, D. C. 

James B. Hogan, 

Address: 1101 Vermont Ave. N. W., 
Washington, D. C. 

George B. Cowles, 

Address: 707 Columbian Bldg., 
Washington, D. C. 


3 Petition for Caveat. 

(Administration No. 60483.) 

The petition of Minnie Alexander, Alice McFarland, 
Nita Finch, Ruby Burroughs, Myrtle Gale and Walter Len¬ 
oir, respectfully represents to this Honorable Court as 
follows: 

1. That they are citizens of the United States and resi¬ 
dents of Norfolk, Virginia and are all adult nieces and 
nephews of the decedent, and six of the ten nearest sur¬ 
viving relatives. 

2. That they have notice that a certain paper writing, 
bearing date of 22nd day of August, 1939, has been filed 
with this Honorable Court and that probate therein as 
the last will and testament of Annie V. Lenoir is now be¬ 
ing prayed of this Honorable Court. 
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3. That their interests will be injuriously affected by 
the admission of said pretended will to probate and that 
they hereby contest the probate and validity of said paper 
writing purporting to be the last will and testament of 
Annie V. Lenoir, deceased. They do allege: 

(a) That said paper writing bearing date of August 
22nd, 1939, is not the last will and testament of said de¬ 
cedent. 


(b) That the attesting witnesses to said last will did 
not nor did any of them sign his or her name as a witness 
to the said alleged will at the request of Annie V. Lenoir, 
deceased. 

(c) That said decedent was not, at the time of the 
making and subscribing or of the acknowledging by her 

of said paper writing, of sound mind and memory 
4 or otherwise capable of making a will. 

(d) That said paper writing purporting to be the 
last will and testament of the decedent was obtained and 
the execution thereof procured from the said Annie V. 
Lenoir, deceased, by fraud and deceit exercised upon the 
decedent by William C. Sorrels and/or Lola M. Sorrels. 

(e) That said paper writing purporting to be the last 
will and testament of the decedent was obtained and the 
execution thereof procured from the said Annie V. Lenoir, 
deceased, by undue influence, duress and coercion exercised 
upon the decedent by William C. Sorrels and/or Lola M. 
Sorrels. 

4. That your petitioners are advised that a period of 
at least several months will elapse before determination 
of the issues to be framed upon the caveat can be had and 
your petitioners accordingly state that a collector should 
be appointed to collect, conserve and administer the assets 
of decedent, pending trial. 

Wherefore the premises considered your petitioners 


pray: 

1. That process may issue from this court, requiring 
all parties in interest to answer this petition. 
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2. That said paper writing be denied probate and held 
to be for naught. 

3. That issues may be framed between the caveators 
and caveatees of said paper writing, to be tried by jury 
and determine the facts. 

4. That a collector or collectors be appointed to collect, 
conserve and administer the assets of the estate of the 
decedent, pending trial of the caveat proceeding. 

5. For such other and further relief as to the court 
may seem meet and proper. 

Minnie Alexander. 

Alice McFarland. 

Nita Finch. 

Ruby Burroughs. 

Myrtle Gale. • 

* _ 

Walter Lenoir. 

Alvin L. Newmyer, 

Joseph A. Kaufmann, 

1001 15th St., N. W., 

Washington, D. C., 

Attorneys for Caveators. 


5 State of Virginia, ) 

County of Norfolk. ^ ss ' ’ 

We, Minnie Alexander, Alice McFarland, Nita Finch, 
Ruby Burroughs, Myrtle Gale and Walter Lenoir, do sol¬ 
emnly swear that we have read the foregoing petition by 
us subscribed and know the contents thereof; that the 
statements thereof made on personal knowledge are true 
and those on information and belief we believe to be true. 

Minnie Alexander. 

Alice McFarland. 

Nita Finch. 

Ruby Burroughs. 

Myrtle Gale. 

Walter Lenoir. 


Subscribed and sworn to before me 
this 28th day of September, 1942. 

J. P. Knecht, 

Notary Public. 

My term expires January 10, 1944. 

Service of a copy hereof made upon the caveatees by 
mailing a copy thereof, post paid, to Herbert P. Leeman, 
Columbian Building, Washington, D. C., their attorney, 
this 29th day of September, 1942. 

Joseph A. Kaufman n, 

Of Counsel for Caveators. 


6 Answer to Petition for Caveat. 

(Administration No. 60483.) 

The answer of William C. Sorrels and Lola M. Sorrels, 
the executors named in that certain paper writing bearing 
date the 22nd day of August, 1939, filed in this Court and 
purporting to be the last will and testament of Annie V. 
Lenoir, deceased, to the caveat of Minnie Alexander, Alice 
McFarland, Nita Finch, Ruby Burroughs, Myrtle Gale and 
Walter Lenoir, says: 

1. These respondents admit the allegations of para¬ 
graph one of said petition. 

2. These respondents admit the allegations of para¬ 
graph two of said petition. 

3. Answering the allegations of paragraph three of 
said petition, these respondents state as follows: 

(a) These respondents deny the allegation that the 
said paper writing bearing date the 22nd day of August, 
1939, is not the last will and testament of Annie V. Lenoir, 
deceased. 

(b) These respondents deny the allegation that the at¬ 
testing witnesses to said will did not sign their names as 
witnesses thereto at the request of the said Annie V. 
Lenoir. 
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(c) These respondents deny the allegation that said 
decedent was not, at the time of the making and subscrib¬ 
ing or of the acknowledging by her of said paper-writing, 
of sound mind and memory or otherwise capable of mak¬ 
ing a will. 

(d) These respondents deny the allegation that the said 
paper-writing purporting to be the last will and testament 

of said decedent, was obtained and the execution 
7 thereof procured by fraud and deceit exercised up¬ 
on her by William C. Sorrels and/or Lola M. 
Sorrels. 

(e) These respondents deny the allegation that said 
paper-writing was obtained and the execution thereof pro¬ 
cured from the said Annie V. Lenoir, deceased, by undue 
influence, duress and coercion exercised upon the deced¬ 
ent by William C. Sorrels and/or Lola M. Sorrels. 

Further answering, these respondents, upon informa¬ 
tion and belief, aver the facts to be that the said paper¬ 
writing, bearing date the 22nd day of August, 1939, is the 
last will and testament of Annie V. Lenoir, deceased; that 
at the time of the execution thereof, the said Annie V. 
Lenoir was of sound and disposing mind and capable of 
executing a valid will, deed or contract; that at the date 
of her execution of said will, the decedent declared to 
the attesting witnesses that said paper-writing was the 
last will and testament of her, the said Annie V. Lenoir; 
that all of the attesting witnesses signed their names as 
witnesses to the said will at the request of the said Annie 
V. Lenoir, in her presence and in the presence of each 
other; and that the said paper-writing was not executed 
under fraud, coercion, duress or undue influence of Wil¬ 
liam C. Sorrels and/or Lola M. Sorrels, or of any person 
or persons whatsoever. 

Further answering, these respondents say that they are 
willing that issues may be framed and tried before a 
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jury, as by law provided, in order that the truth of the al¬ 
legations of the aforesaid caveat may be determined. 

William C. Sorrels. 
Lola M. Sorrels. 

Herbert P. Leeman, 

Attorney for Respondents. i 


8 District of Columbia, ss: 

We, the undersigned William C. Sorrels and Lola 
M. Sorrels, do solemnly swear that wd have read the fore- 

! going answer by us subscribed and know the contents 
thereof; that the statements therein made on personal 
knowledge are true and those made upon information and 

I belief we believe to be true. 

William C. Sorrels. 
Lola M. Sorrels. 

Subscribed and sworn to before me 
this 5th day of October, 1942. 

Milton F. Broome, 

Notary Public. 

Service of a copy hereof made upon the Caveators by 
mailing a copy thereof, post paid, to Messrs. Alvin L. 
Newmyer and Joseph A. Kaufmann, Rust Building, 1001 
15th Street, N. W., Washington, D. C., their attorneys, this 
6th day of October, 1942. 

Herbert P. Leeman, 

Attorney for Caveatees. 

Herbert P. Lbeman, 

Attorney for Caveatees, , 

Columbian Building, 

416 5th Street, N. W., 

Washington, D. C. 
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9 Petition for Caveat. 

(Administration No. 60483.) 

The petition of William E. Hopkins, Milton C. Lenoir, 
Earl H. Lenoir and Elsie Kilcourse, respectfully repre¬ 
sents to this Honorable Court as follows: 

1. That they are citizens of the United States and are 
all adult nephews and a niece of the decedent and four of 
the ten nearest surviving relatives. The first two are resi¬ 
dents of the District of Columbia, the third a resident of 
Cabin John Park, Maryland, and the fourth a resident of 
San Diego, California. 

2. That they have notice that a certain paper writing, 
bearing date of 22nd of August, 1939, has been filed with 
this Honorable Court and that probate therein as the last 
will and testament of Annie V. Lenoir is now being prayed 
of this Honorable Court. 

3. That their interests will be injuriously affected by 
the admission of said pretended will to probate and that 
they hereby contest the probate and validity of said paper 
writing purporting to be the last will and testament of 
Annie V. Lenoir, deceased. They do allege: 

(a) That said paper writing bearing date of August 
22nd, 1939 is not the last will and testament of said deced¬ 
ent. 

(b) That the attesting witnesses to said last will did not 
nor did any of them sign his or her name as a witness to the 
said alleged will at the request of Annie V. Lenoir, de¬ 
ceased. 

(c) That said decedent was not, at the time of the 
making and subscribing or of the acknowledging 

10 by her of said paper writing, of sound mind and 
memory or otherwise capable of making a will. 

(d) That said paper writing purporting to be the last 
will and testament of the decedent was obtained and the 
execution thereof procured from the said Annie V. Lenoir, 
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deceased, by fraud and deceit exercised upon the decedent 
by William C. Sorrels and/or Lola M. Sorrels. 

(e) That said paper writing purporting to be the last 
will and testament of the decedent was obtained and the 
execution thereof procured from the said Annie V. Lenoir, 
deceased, by undue influence, duress and coercion exercised 
upon the decedent by William C. Sorrels and/or Lola M. 
Sorrels. 

4. That your petitioners are advised that a period of 
at least several months will elapse before determination 
of the issues to be framed upon the caveat can be had and 
your petitioners accordingly state that a collector should 
be appointed to collect, conserve and administer the assets 
of decedent, pending trial. 

Therefore the premises considered your petitioners 
pray: 

1. That process may issue from this court, requiring all 
parties in interest to answer this petition. 

2. That said paper writing be denied probate and held 
to be for naught. 

3. That issues may be framed between the caveators and 
caveatees, of said paper writing, to be tried by jury and 
determine the facts. 

4. That a collector or collectors be appointed to collect, 
conserve and administer the assets of the estate of the 
decedent, pending trial of the caveat proceeding. 

5. For such other and further relief as to the court 
may seem meet and proper. 

William E. Hopkins, 
Milton C. Lenoeb, 

Earl H. Lenoib, 

Elsie Kilcoubse. 


Alvin L. Newmyer, 
Joseph A. Kaufmann, 
Attorneys for Petitioners , 
Bust Building. 
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11 District of Columbia, ss.: 

We, William E. Hopkins, Milton C. Lenoir and 
Earl H. Lenoir, do solemnly swear that we have read the 
foregoing petition by us subscribed and know the contents 
thereof; that the statements thereof made on personal 
knowledge are true and those on information and belief we 
believe to be true. 

William E. Hopkins, 
Milton C. Lenoir, 

' Earl H. Lenoir. 

Subscribed and sworn to before me s 

this 30th day of September, 1942. 

Louis Risenberg, 

(Seal) Notary Public. 

State of California, 

County of San Diego. 

I, Elsie Kilcourse, do solemnly swear that I have read 
the foregoing petition by us subscribed and know the con¬ 
tents thereof; that the statements thereof made on personal 
knowledge are true and those on information and belief we 
believe to be true. 

Elsie Kilcourse. 

Subscribed and sworn to before me 
this 6th day of October, 1942. 

Emma Geradehand, 

Notary Public. 

My commission expires Oct. 28, 1945. 

Service of a copy hereof made upon the caveatees by 
mailing a copy thereof, post-paid, to Herbert P. Leeman, 
Columbian Bldg., Washington, D. C., their attorney, this 
13 day of October, 1942. 

Joseph A. Kaufmann, 

Of Counsel for Caveators. 
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12 Answer to Petition for Caveat, 

The answer of William C. Sorrels and Lola M. Sorrels, 
the executors named in that certain paper writing bearing 
date the 22nd day of August, 1939, filed in this Court and 
purporting to be the last will and testament of Annie V. 
Lenoir, deceased, to the caveat of William E. Hopkins, Mil- 
ton C. Lenoir, Earl H. Lenoir and Elsie Kilcourse, says: 

1. These respondents admit the allegations of para¬ 
graph one of said petition. 

2. These respondents admit the allegations of para¬ 
graph two of said petition. 

3. Answering the allegations of paragraph three of said 
petition, these respondents state as follows: 

(a) These respondents deny the allegation that the said 
paper writing bearing date the 22nd day of August, 1939, 
is not the last will and testament of Annie V. Lenoir, de¬ 
ceased. 

(b) These respondents deny the allegation that the at¬ 
testing witnesses to said will did not sign their names as 
witnesses thereto at the request of the said Annie V. Le¬ 
noir. 

(c) These respondents deny the allegation that said 
decedent was not, at the time of the making and subscribing 
or of the acknowledging by her of said paper-writing, of 
sound mind and memory or otherwise capable of making a 
will. 

(d) These respondents deny the allegation that the said 
paper-writing purporting to be the last will and testament 
of said decedent, was obtained and the execution thereof 

procured by fraud and deceit exercised upon her 

13 by William C. Sorrels and/or Lola M. Sorrels. 

(e) These respondents deny the allegation that 
said paper-writing was obtained and the execution thereof 
procured from the said Annie V. Lenoir, deceased, by un¬ 
due influence, duress and coercion exercised upon the de¬ 
cedent by William C. Sorrels and/or Lola M. Sorrels. 
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Further answering, these respondents, upon information 
and belief, aver the facts to he that the said paper-writing, 
bearing date the 22nd day of August, 1939, is the last will 
and testament of Annie V. Lenoir, deceased; that at the 
time of the execution thereof, the said Annie V. Lenoir was 
of sound and disposing mind and capable of executing a 
valid will, deed or contract; that at the date of her execu¬ 
tion of said will, the decedent declared to the attesting wit¬ 
nesses that said paper-writing was the last will and testa¬ 
ment of her, the said Annie V. Lenoir; that all of the at¬ 
testing witnesses signed their names as witnesses to the 
said will at the request of the said Annie V. Lenoir, in her 
presence and in the presence of each other; and that the 
said paper-writing was not executed under fraud, coercion, 
duress or undue influence of William C. Sorrels and/or 
Lola M. Sorrels, or of any person or persons whatsoever. 

Further answering, these respondents say that they are 
willing that issues may be framed and tried before a jury, 
as by law provided, in order that the truth of the allega¬ 
tions of the aforesaid caveat may be determined. 

William C. Sorrels, 
Lola M. Sorrels. 

Herbert P. Leemax, 

Attorney for Respondents. 


14 District of Columbia, ss.: 

We, the undersigned, William C. Sorrels and 
Lola M. Sorrels, do solemnly swear that we have read 
the foregoing answer by us subscribed and know the con¬ 
tents thereof; that the statements therein made on personal 
knowledge are true and those made upon information and 
belief we believe to be true. 

William C. Sorrels, 
Lola M. Sorrels. 


Subscribed and sworn to before me 
this 19th day of October, 1942. 

Milton Conn, 

Notary Public. 

Service of a copy hereof made upon the Caveators by 
mailing; a copy thereof, post-paid, to Messrs. Alvin L. New- 
myer and Joseph A. Kaufmann, Rust Building, 1001 15th 
Street, N. W., Washington, D. C., their attorneys, this 19th 

Herbert P. Leeman, 
Attorney for Coveatees. 


15 Order Framing Issues. 

Upon consideration of the caveat of William E. Hop¬ 
kins, Milton C. Lenoir, Earl H. Lenoir, Elsie Kilcourse, 
Alice McFarland, Minnie Alexander, Nita Finch, Walter 
Lenoir, Ruby Burroughs and Myrtle Gale, filed herein 
against a certain paper writing, bearing date the 22nd day 
of August, 1939, filed herein, purporting to be the last will 
and testament of Annie V. Lenoir, deceased, and of the 
answer of William C. Sorrels and Lola M. Sorrels, filed 
thereto, it is by the Court this 5th day of November, 1942, 

Ordered, That the following issues be and they are 
hereby framed, to be tried before a jury on the 18 day of 
January, 1943: 

One: Was the paper writing filed in this court and 
bearing date the 22nd day of August, 1939, the last will and 
testament of Annie V. Lenoir, deceased? 

Two: Was the said paper writing, dated the 22nd day 
of August, 1939, purporting to be the last will and testa- 


day of October, 1942. 


Herbert P. Leeman, 
Attorney for Caveatees, 
Columbian Building, 
416 5th Street, N. W., 
Washington, D. C. 


14 


ment of Annie V. Lenoir, deceased, executed and attested 
in due form as required by law? 

Three: Was the said Annie V. Lenoir at the time of 
the making and subscribing, or of the acknowledging by her 
of the said paper writing, of sound and disposing mind 
and capable of executing a valid deed or contract? 

Four: Was the said paper writing, dated the 22nd day 
of August, 1939, obtained, or the execution thereof, 
16 or the subscription thereto, secured from the said 
Annie V. Lenoir, deceased, by fraud or deceit prac¬ 
ticed upon the said Annie V. Lenoir, by William C. Sorrels 
and/or Lola M. Sorrels, or any other person or persons. 

Five: Was the said paper writing, dated the 22nd day 
of August, 1939, obtained, or the execution thereof, pro¬ 
cured from the said Annie V. Lenoir, by the undue influ¬ 
ence or duress or coercion of William C. Sorrels and/or 
Lola M. Sorrels, or any other persons ? 

Mathew F. Maguire, 
Justice. 

Consent: 

Altix L. Newmyer, 

Joseph A. Kaufmann. 

Attorneys for Caveators , 

Bust Building. 

Seen: 

Herbert P. Leeman, 

Attorney for Caveatees, 

416 5th Street, N. W., “ 

Washington, D. C. 


17 Order Aligning Parties. 

This cause coming on to be heard upon the issues 
framed upon the caveat and answer thereto, it is by the 
Court, this 14th day of May, 1943, 
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Ordered, That the caveators shall be designated as par¬ 
ties plaintiff and the caveatees as partv defendants. 

T. Alan Goldsborough, 
Justice. 


Thursday, May 27, 1943. 

Civil Division Number Three 
Mr. Justice Goldsborough, Presiding 

— - — - — -- ^ 

In re Estate of Annie V. Lenoir, 

Deceased, 

(Caveators) 

Plaintiffs, ► Adm. No. 60,483 
vs. Doc. 128 

I Caveatees, 

Defendants. 


Now come here again the parties aforesaid in manner 
aforesaid and the same jury returned their sealed Verdict, 
(as ordered) on this day, at 10:00 A. M., that is to say: 


19 Sealed Verdict. 

DISTRICT COURT OF THE UNITED STATES 
for the District of Columbia 
Instructions to Jury 

When the Jury agree upon a verdict, write it out, ALL of 
the Jurors sign it, date it, seal it up, and deliver to the 
Foreman, to be delivered in open Court on the 27th day of 
May, 1943 and in the presence of all who signed it. Observe 

THESE DIRECTIONS CAREFULLY. 

T. Alan Goldsborough 
Justice. 
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In j Re Estate of ) 

Annie V. Lenoir, Deceased. (' 


All Sign 


Charlie T. Prudem 
John Louis King 
Alexander R. Lewis 
Charles E. Munn 
Thos. W. Moreland 
William H. Lemmon 


Joseph P. Ireland 
Jacob Schaefer 
Clyde Mosley 
Leland M. Alden 
Joseph M. O’Brien 
Mrs. Alice Alline Buck 


20 Issues. 

One: Was the paper-writing filed in this court and bear¬ 
ing date the 22nd day of August, 1939, the last will and 
testament of Annie V. Lenoir, deceased? 

Answer : No. 

Two: Was the said paper-writing, dated the 22nd day 
of August, 1939, purporting to be the last will and testament 
of Annie V. Lenoir, deceased, executed and attested in due 
form as required by law? 

Answer: Yes (By direction of the Court). 

Three: Was the said Annie V. Lenoir at the time of the 
making and subscribing or of the acknowledging by her of 
the said paper-writing of sound and disposing mind and 
capable of executing a valid deed or contract? 

Answer : No. 

21 Four: Was the said paper-writing, dated the 
22nd day of August, 1939, obtained, or the execution 

thereof or the subscription thereto, secured from the said 
Annie V. Lenoir, deceased, by fraud or deceit practiced 
upon the said Annie V. Lenoir by William C. Sorrels and/or 
Lola M. Sorrels, or any other person or persons? 

Answer: No. (By direction of the Court). 

Five: Was the said paper-writing dated the 22nd day 
of August, 1939, obtained, or the execution thereof, pro- 
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cured from the said Annie V. Lenoir, by the undue influ¬ 
ence or duress or coercion of William C. Sorrels and/or 
Lola M. Sorrels or any other persons? 

Answer: Yes. 

Mrs. Alice Allwine Buck, 
Foremcm. 


22 Order Denying Probate. 

(Administration No. 60483) 

It appearing to the court that the issues framed in the 
above entitled cause were duly submitted to the jury for 
determination and that said jury answered the first issue, 
to wit: “Was the paper writing filed in this court and 
bearing date August 22, 1939 the last will and testament of 
Annie V. Lenoir, deceased?” in the negative; 

That the court directed the jury to return a verdict on 
the second and fourth issues in favor of the defendants; 

That the jury answered the third issue, to wit: “Was 
the said Annie V. Lenoir at the time of the making and 
subscribing, or of the acknowledging bv her of the said 
paperwriting, of sound and disposing mind and capable 
of executing a valid deed or contract?” in the negative; 

That the jury answered the fifth issue, to wit: “Was 
the said paperwriting, dated the 22nd day of August, 1939, 
obtained or the execution thereof, secured from the said 
Annie V. Lenoir, by the undue influence or duress or coer¬ 
cion of William C. Sorrels and/or Lola M. Sorrels, or any 
other persons?” in the affirmative; 

It is by the court this 29th day of June 1943, 

Ordered, that the prayers of the petition of William C. 
Sorrels and Lola M. Sorrels for probate and record of the 
paperwriting filed in this court purporting to be the 

23 last will and testament of the said Annie V. Lenoir, 
deceased, be and the same is hereby denied; that 
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the said paper writing dated August 22, 1939, purporting 
to be the last will and testament of the said Annie V. Len¬ 
oir, deceased, be and the same is hereby denied probate 
and record; and it is further 

Ordered, that the said Annie V. Lenoir, deceased, died 
intestate. 

T. Allan G-oldsborough, 
Justice, 

Appeal noted in Open Court this 29th day of June, 1943, 
and Bond fixed at $100.00 or cash $50.00. 

T. Allan Goldsborough, 
Justice, 


24 Notice of Appeal. 

Notice is hereby given this 26th day of July, 1943, that 
William C. Sorrels and Lola M. Sorrels, cavatees, hereby 
appeal to the United States Court of Appeals for the Dis¬ 
trict of Columbia from the judgment of this Court en¬ 
tered on the 29th day of June, 1943, denying probate of 
paper writing dated August 22, 1939, purporting to be the 
Last Will and Testament of Annie V. Lenoir, deceased. 

Herbert P. Leeman, 
Harry T. Whelan, 
Attorneys for Caveatees, 
416—5th St., N. W. 


26 Appellants’ Statement of Points on Appeal. 

The Appellants state that the points upon which they 
intend to rely on the appeal are as follows: 

1. The Court erred in overruling Caveatees’ motion for 
a directed verdict on issues One, Three and Five at the 
conclusion of the evidence of the Caveators. 
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2. The Court erred in overruling Caveatees’ motion for 
a directed verdict on issues One, Three and Five at the 
conslusion of all the evidence. 

3. The Court erred in refusing to admit in evidence 
the testimony of the witness Herbert P. Leeman. 

4. The Court erred in refusing to strike from the evi¬ 
dence the testimony of the witness Mrs. Blanche 11. Main. 

5. The jury was prejudiced against the Caveatees by 
comments made by the Court. 

6. The Court erred in refusing to instruct the jury 
to disregard the Court’s comments. 

7. The Court erred in not allowing Counsel for the 
Caveatees sufficient time to sum up all the evidence in his 
argument to the jury'. 

8. The Court erred in admitting irrelevant and imma¬ 
terial evidence. 

9. The Court failed to properly instruct the jury. 

Herbert P. Leeman, 

Harry T. Whelan, 
Attorneys for Caveatees , 
416 5th Street, N. W. 
Washington, D. C. 


Joint Motion to Permit Appellants and Appellees to File a 
Joint Statement of Proceedings to be Printed as a 
Joint-Appendix to Briefs. 

IN THE 

UNITED STATES COURT OF APPEALS 
for the District of Columbia. 

No. 8615. 

Filed November 19,1943 

Joseph W. Stewart, 

Clerk, United States Court of Appeals 
for the District of Columbia 

Comes now the Appellants and Appellees by their re¬ 
spective attorneys and move the Court to be allowed to file 
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and to print the attached joint statement in the joint- 
appendix to briefs in lieu of printing pertinent portions of 
the stenographer’s transcript of testimony and for rea¬ 
sons therefor show as follows: 

Counsel for the respective parties feel that the above 
procedure will materially reduce the work of the Court 
and will enable the parties to save considerable expense in 
printing, since the transcript of testimony consists of 948 
pages and the cost of printing the same would be almost 
prohibitive. 

The above procedure is substantially the procedure which 
the parties would have followed in the trial court in des¬ 
ignating the record under Rule 75 (C) of the Federal Rules 
of Civil Procedure, but at the time of the designation of the 
record, counsel were unable to agree on a narrative state¬ 
ment and therefore the entire stenographer’s transcript 
was filed and designated. 

Herbert P. Lehman, 

Harry T. Whelan, 
Attorneys for Appellants. 

Arvix L. Newmyer, 

Jos. A. Kaufmann, 

Edward Stafford, 

Attorneys for Appellees. 


Order. 


UNITED STATES COURT OF APPEALS 
for the District of Columbia. 

No. 8615, October Term, 1943. 

United States 
Court of Appeals for the 

District of Columbia 

Filed Nov. 22, 1943 

Joseph W. Stewart, 
Clerk. 

On consideration of the joint motion to permit the par¬ 
ties hereto to file a joint statement of proceedings to be 
printed as a joint appendix to briefs, in lieu of printing 
pertinent portions of the stenographer’s transcript of tes¬ 
timony contained in the record, it is 

Ordered by the court that the motion be, and it is here¬ 
by, granted. Appellant, however, shall also print the 
matter required by Rule 17(a) of the General Rules. 

Dated November 22, 1943. 

Per Curiam. 


Joint Statement of Evidence. 

41 UNITED STATES COURT OF APPEALS 
for the District of Columbia. 

No. 8615. 


William C. Sorrels, et al., Appellants, 

v. 

Minnie Alexander, et al., Appellees. 

Filed November 22, 1943. 

TESTIMONY OF CAVEATEES’ WITNESSES CON¬ 
CERNING EXECUTION OF THE WILL. 

Catherine A. Ryan, first attesting witness called on be¬ 
half of Caveatees, testified that she was employed by the 
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U. S. Treasury Department and had been so employed since 
February, 1940. That prior to that time and for a period of 
17 years she was employed as a secretary for attorney 
Harry T. Whelan, whose offices were adjacent to but not 
connected with the suite occupied by Mr. Herbert P. Lee- 
man. The witness further testified that she was acquainted 
with Mr. Leeman for a great many years, and that she wit¬ 
nessed the will in Mr. Leeman’s office, and was present when 
the witnesses Cowles and Hogan witnessed the will; that in 
addition Mr. Leeman was present. The witness said she 
went into Mr. Leeman’s office with Mr. Cowles, another at¬ 
testing witness, at the request of Mr. Leeman; that they 
entered and left his office direct from the corridor and did 
not go through the waiting room of Mr. Leeman’s suite. And 
when they entered the office Mr. Hogan was there. 

On direct examination the witness gave the following 
testimony: 

• • • * • 

41 Q. Now, will you, in your own language and using 
your own words, tell his Honor and the jury what is 
your recollection as to what took place when you signed the 
will and Miss Lenoir signed it? A. Well, we were called 
by Mr. Leeman, and Mr. Leeman introduced me to the—to 
Miss Lenoir, and there was some conversation before the 
actual execution of the will. Then he introduced us to her, 
and she said that it was her wish that we acknowledge her 
signature to the will, and she signed it in my presence and 
in the presence of the other two gentlemen, and in the 

presence of Mr. Leeman. 

# • • • • 

On cross-examination the witness gave the following tes¬ 
timony : 

* • • • • 

Q. And Mr. Leeman wrote the date, the 22nd of Au¬ 
gust, as it appears here, before Miss Lenoir signed 
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44 her name? A. If my recollection serves me cor¬ 
rectly, he did. 

***** 

48 Q. Did you have anything to say to Miss Lenoir? 

A. Well, there was some conversation, some joking 
back and forth for a few minutes. 

Q. What sort of conversation? A. I don’t recall ex¬ 
actly, but there was joking back and forth, and laughter. 
I think it was something that Mr. Leeman said to Mr. Cow¬ 
les. 

Q. Was that all? A. Well, we talked for a few moments 
about different things. I don’t recall exactly what. 

Q. How long were you there? A. Altogether? 

Q. Yes. A. Ten minutes. 

***** 

The witness also testified that she did not remember which 
page of the will Miss Lenoir signed first, and the only way 
she can fix the date of its execution was by the date appear¬ 
ing on the will. 

» # * # # 

51 Q. You don’t have any idea what was said? A. 
After introducing us to her, he said, “You know the 

contents of the will, and it is your request that these peo¬ 
ple sign as witnesses? And she said yes, that it was her 
wish. 

52 Q. As a matter of fact, Miss Ryan, the situation 
here was that this lady was introduced to you, and 

other than this casual joke which you speak of that took 
place between Mr. Leeman and Mr. Cowles and you and Mr. 
Hogan, all of whom knew one another very well, this lady 
sat very meekly by and her only conversation was to re¬ 
spond “Yes,” when asked if it was her will and signed it— 
isn’t that true? A. No; she went into a more lengthy con¬ 
versation than that. 

Q. And you have no way of remembering that, and you 
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do remember the joking? A. There was some conversa¬ 
tion, some joking, kidding back and forth. 

• • • * • 

On re-direct examination the witness gave the following 
testimony: 

* * • • * 

Q. Just try to repeat exactly what was said, Miss Ryan, 
to the best of your recollection, what Mr. Leeman 
51,52 said, and all of them in the room. A. The substance 
of what was said, he explained to her the purpose 
of our being there. She understood, and he said, “Is it 
your desire that these people witness the execution of the 
will?” 

By the Court: He said what? 

A. He said to Miss Lenoir, “Is it your desire that these 
people witness this will?” And she said that it was. And he 
said, “Have you read the contents of it?” This is the sub¬ 
stance of what was said. And she said, yes, that she had. 

# • • * * 

On re-cross-examination the witness gave the following 
testimony: 

# • • * • 

Q. Do you remember whether the joking took place be¬ 
fore he asked her if she wanted to sign the will and if she 
had read the contents? A. Yes, sir, it did. 

Q. It did. When did the conversation take place between 
you and Miss Lenoir, or Miss Lenoir and the rest of you? 
A. Well, it was all there, I should say, before the execu¬ 
tion of the will. 

Q. As a matter of fact, didn’t Mr. Leeman ask her if 
she wanted to sign the will and if she had read it practically 

as soon as you got in there? A. No, sir, that isn’t so. 

* # * • • 

James B. Hogan, the second attesting witness called by 
Caveatees, testified as follows: That he was an attorney 
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at law and member of the bar for 16 years. That on the 
day the will was executed he was in the waiting room of 
Mr. Leeman’s suite to see Mr. Lane, an attorney, and he 
| was requested by Mr. Leeman to witness the will. That he 
thereupon stepped into Mr. Leeman’s room and was intro- 
duced by Mr. Leeman to Miss Lenoir, the testatrix, after 
which Mr. Leeman left his room to get the two other attest¬ 
ing witnesses, and that upon their return he witnessed the 
| execution of the will in the presence of Mr. Leeman and the 

other attesting witnesses. 

* * # # # 

On further direct examination this witness testified as 
follows: 

65-66 Now will you tell us exactly what was said by 
each of them (Miss Lenoir and Mr. Leeman) ? A. As 
I recall, the substance of the conversation, after I was intro¬ 
duced by Mr. Leeman, and the other parties, as I recall, 
were introduced, he asked Miss Lenoir, in substance—I 
can’t remember the exact words of what he said—if that 
was her last will and testament. She said “Yes.” And then 
he asked her if it was her request that the three witnesses 
that were there would sign the will, and at her request we 
signed the will. 

# * # # # 

On cross-examination the witness gave the following tes¬ 
timony : 

# * * # * 

6S, 69 Q. When he came back he told you what she was 
there for, and told her what you were there for, and 
asked you to sign? A. Yes. 

Q. And he asked her if she wanted you to sign as an 
attesting witness, and if it was her will? A. Yes. 

Q. And you signed, and then what happened? A. I went 
out of the office. 
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Q. And they went right on out too! A. Yes. 

Q. How long would you say it took? A. I don’t think 

it took over five minutes. 

• • * • • 

The witness also testified that he did not have an op¬ 
portunity to talk to Miss Lenoir before Mr. Leeman re¬ 
turned with the other witnesses. 

• • • * • 

George B. Cowles, third attesting witness, called by 
Caveatees, testified that he was employed in the Chief In¬ 
spector’s Office of the Post Office Department, and that prior 
to that time he had been a lawyer for 14 years in the office 
of attorney Harry T. Whelan; that Mr. Leeman requested 
him to come to his office to witness a will, and that together 
with Miss Ryan he went to Mr. Leeman’s office and witness¬ 
ed the execution of the will of the testatrix, and Mr. Leeman 
was present. The witness said he had no recollection as to 
the date of the execution of the will, except from the date 
appearing on the will. That when he entered Mr. Leeman’s 
office Miss Lenoir was the only one there and he did not 
know when Mr. Hogan came in. 

On further direct examination the witness gave the fol¬ 
lowing testimony: 

• • * • • 

80 Q. Did anyone request you to sign? A. Yes. As 
I recall, Mr. Leeman introduced us to this lady and 
said we were there at her request to witness her will, and he 
asked her if she had read this will. This is the substance 
of the conversation, of course. And she said she had. And 
as I recall, he asked her if she understood the contents, and 
if this was the way she wanted her property to go, and she 
said that it was. He asked those questions. I don’t know 
the exact words. 

* • • • • 
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On cross-examination the witness testified that the only- 
recollection he had of Miss Lenoir was that she was elderly 
and he believed her hair was grey. 

On further cross-examination the witness gave the fol¬ 
lowing testimony: 

# * # # # 

84, 85 Q. Was there any conversation in the presence of 
Mr. Leeman, Miss Ryan and yourself, and Mr. Ho¬ 
gan, other than these several questions that Mr. Leeman 
asked, this is your will, you are acknowledging it, and so 
forth and so on? A. I believe, as I recall it, Mr. Leeman 
did—there was some remark made that, I believe, caused us 
to laugh. I believe Mr. Leeman said that he had to ask 
these questions, to show that she understood. 

Q. What was the conversation? A. “I have to ask 
you”—I don’t know whether he said “these fool questions, 
or it seemed foolish that I have to ask you these questions, 
to show these witnesses that you know what you are do¬ 
ing.” 

Q. He indicated that the questions were foolish, and 
that is what provoked the laughter? A. He indicated that 
the purpose to her might be foolish, as I recall. 

Q. And that is what you think provoked the laughter? 
A. That is mv recollection. 

* # * * m 

TESTIMONY OF CAVEATORS’ WITNESSES ON THE 

ISSUES. 

Raymond M. Brotherton, called as a witness on behalf 
of Caveators, testified as follows: That he was a painter 
and paperhanger, that he was acquainted with Miss Lenoir, 
her sister Mrs. Golwav, and Mrs. Golway’s husband, and 
that they all lived together at 335—6th Street, S. E., and 
that he was acquainted with them for more than 14 years 
prior to 1939. That prior to Mrs. Golway’s death in Oc¬ 
tober, 1938, he went to the 6th Street house 4 or 5 times 
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weekly. He said he had never met Mr. and Mrs. Sorrels 
until after the death of Mrs. Golway in October, 1938, and 
that they came to the 6th Street house often after that. 

On further direct examination the witness testified as 
follows: 

* • • • • 

91 Q. Can you tell us what kind of condition Miss 
Lenoir, the decedent, was in on the date of Mrs. Gol- 
ways’s demise? A. Well, her condition was very bad, I 
would say, because she was always nervous. She had been 
in an accident a few years before that, and at that time why 
she was all upset. She didn’t know exactly what she was 
doing. 

Q. Do you remember when Mr. Golway died? A. Yes, 
Ido. 

Q. He died, I believe in June of 1939? A. About a 
year after his wife. 

Q. She died in 1938. And what was Miss Lenoir’s con¬ 
dition during that period of time? A. Well, she seemed 
pretty forgetful, and lots of times she would want you to 
go out with her. She wouldn’t want to go out by herself, 
like to the store or to the market. When she was hurt that 
time I used to walk out with her, and lots of times before 
her sister’s death—I had to go look for her one day. She 
was sitting in the park at 6th and S. C. Ave. 

Q. Didn’t know where she was? A. No, she didn’t. 

Q. Did this condition progress after her sister’s death? 
A. Yes, it did. 

The witness further testified that based on his knowledge 
to July, 1939, he did not think Miss Lenoir was capable of 
making a valid deed or contract in the period from April 
to July, 1939. That the testatrix used to talk to him about 
her money matters before Mr. and Mrs. Sorrels started 
coming to the house; that they stopped talking money mat¬ 
ters after that. When Mr. and Mrs. Sorrels would come, 
the witness (and sometimes others with him) who would be 
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visiting with Miss Lenoir, were present, Miss Lenoir would 
go into the next room and Mr. Sorrels would follow her; 
that he did not hear any business discussed in his presence 
after the death of Mrs. Golway. He said that he was at the 
Lenoir home when some of the furnishings were sold. 

On further direct examination this witness testified as 
follows: 

# • * * # 

92,93 Q. Try to call to mind the latter part of that 
94 period, from March, April, May, June and July (1939) 
and tell us during that period of time what you ob¬ 
served about the decedent and whether she was able, as a 
result of what you tell, to carry on business and to know 
what she was doing and what she had and so forth and so 
on. A. Well, during that time I had noticed that it got so 
she would do something and shortly after she would forget. 
She would defrost the Frigidaire in the morning, and in the 
afternoon she would defrost it again. And she would wash 
the cut glass two or three times a week. I have known her 
to go upstairs, and they had these gas mantle lights in the 
bedroom, and they had to be adjusted so that when you 
would pull the lever they would come on right. Most of the 
time they would be out and you would have to go up and 
fix them and adjust them, because those things are seri¬ 
ous. 

Q. What did she do that made this serious ? A. If you 
would turn the pilots up too high the gas would escape. 

Q. You mean that the lights would go out and she would 
not know it? A. No; I would go up. 

Q. Would you call it to her attention? A. Yes. 

Q. And what would she say? A. I would ask her if she 
bothered it and she would say no. 

Q. And they were turned all the way on? A. Most of 
the time they would be all the way on; and they would put 
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a flame up two or three inches and, of course if they go out, 
there is a large amount of gas that escapes. 

Q. Tell us of the other things. A. One day she put coal 
in the latrobe and didn’t turn the drafts on. She didn’t 
know anything about regulating it. I had to fix it and show 
her at that time. 

* * # * * 

97 Q. Who attended to the sale of those things? A. 
When Miss Annie was asked about them it was refer¬ 
red to Mrs. Van Fleet. 

Q. Why was that ? A. I don’t think Miss Annie knew 
enough about it to dispose of it. 

Court: You mean whom ? 

A. Miss Annie Lenoir. 

Q. You don't think Miss Annie knew enough to dispose 
of it. Just exactly what do vou mean bv that? A. Well, 
when anything would come up she would be asked how much 
she wanted for this, and she would say “I don’t know. Ask 
Mrs. Van Fleet. Whatever she says is all right.” 

Q. In other words, she leaned on other people for her 
actions? A. That is what I felt. 

Q. She wasn’t able to act for herself ? A. That is what 
I believe. 

98 Q. Did you observe any actions of the decedent 
during the last few days of July (1939) that indicated 

to you whether her mental capacity was good or bad ? A. I 
noticed that she seemed indifferent. She never seemed to 
care one way or the other just what was being done or 
how it was done. 

Q. You mean that she didn’t realize? A. That is the 
way I think. I don’t believe she really realized what it all 
meant. 

Q. That is your honest feeling? A. That is my honest 
feeling. 

* * * * • 
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On cross-examination the witness testified that he was 
paid for the work he had done about the 6th Street house 
before Mrs. Golway died, and that he had not received any 
pay from that time until the home was broken up ten 
months later. He said he did the work for friendliness. He 
further testified that Miss Lenoir was normal mentally a 
few years before Mrs. Golway’s death and that she got hurt 
in an accident and became nervous and was all upset, and 
that she did not work long before she was retired. The 
witness stated there was a food store right across the street 
from the Lenoir home, that on one occasion Mrs. Golway 
sent him to look for Miss Lenoir who left for the market 
and was gone for some time. That he did not find her at 
the market but she was sitting on a park bench about one 
and one-half blocks from the home. That Miss Lenoir told 
the witness that she felt bad and sat down and that the 
witness noticed she had one small package with her. 

The witness further testified that after Mrs. Golway’s 
death Miss Lenoir would start conversations and then go 
off on something else. That he never saw Miss Lenoir after 
the 6th Street house was sold and she went to live with Mr. 
and Mrs. Sorrels in July, 1939. That he has several pic¬ 
tures given him by Mrs. Golway and Miss Lenoir. 

On further cross-examination the witness gave the fol¬ 
lowing testimony: 

• • # • # 

117 Q. And what did Miss Lenoir say? A. She said, 
“If Miss Alice promised them to you, you can have 
them.” 

Q. You said to her that Miss Alice, before her death, 
had promised that when she died you could have the pic¬ 
tures? A. Yes. 

Q. And she said that “If Miss Alice, my sister, told you 
that, then you may take them”? A. She said I could have 
them. 

Q. And she knew what she was saying, didn’t she? A. 
At that time. 
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Q. At that particular moment her mind was clear? A. 
Yes, sir, at that moment. 

Q. And you took the pictures? A. That is right. 

* * * • * 

On further cross-examination the witness said that Miss 
Lenoir referred to Mr. and Mrs. Sorrels as Willie and 
Lola. That he often heard Miss Lenoir speak of a Godson 
and that Mrs. Golway said she would do anything for him 
but that she never mentioned his name. 

On re-direct examination this witness testified that he 
did not think Miss Lenoir's mind was clear in 1939. She 
would hold a conversation 5 or 10 minutes and after that 
4 ‘she would seem to go away.” That she grew physically 
weaker from Mrs. Golway’s death; that lie and his wife 
would walk by the Lenoir house often in the evening and 
sit in the swing and talk with her. That she was very 

friendly toward them. 

* • # * • 

Ruth Brotherton, called as a witness on behalf of the 
Caveators testified as follows: That she was the wife of 
Ravmond Brotherton, and visited the home of Mrs. Gol- 
way and Miss Lenoir alone and also in the company of 
her husband; that these visits continued after Mrs. Gol¬ 
way died and about 4 weeks after Mr. Golway ’s death. That 
she stopped going there then as she felt or imagined she 
wasn’t wanted bv the wav Mr. and Mrs. Sorrels acted, as 
they would go out of the room. That Miss Lenoir was very 
nervous and absent-minded after Mrs. Golway’s death; 
right often when you were talking to her she would forget 
what she was talking about and start on something else. 
That Miss Lenoir was a close friend of hers and knew her 
well, that her husband was more of a friend to the Golways 
and Miss Lenoir than a workman. That her husband did 
odd jobs of papering, taking our garbage, bringing in coal 
for them, etc. That Miss Lenoir was not able to care for 
her person after her sister’s death—too absent minded. 
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On cross examination the witness testified as follows: 

* * • # • 

Q. You talked with her, did you? A. Yes. 

Q. And she would talk perfectly all right? A. Some¬ 
times she did; sometimes she didn’t. 

Q. About how long would you talk with her? A. 
About 15 minutes. 

Q. She talked intelligently; she was a well-informed 
and well-read lady, wasn’t she? Do you know what I 
mean? A. No. 

Q. She could talk on almost any subject, couldn’t she? 
A. Sometimes she could and sometimes she couldn’t. 

Q. I am talking about several years ago, before Mr. 
and Mrs. Golway died. A. Oh. 

Q. Didn’t she talk perfectly normally? A. Not all 
the time she didn’t. 

Q. Even four or five years ago she would have mental 
lapses, wouldn’t she? A. Yes. 

132 Was she a lady who dressed neatly? A. I can't 
remember. 

Q. Did she dress conservatively? A. I can’t remem¬ 
ber. 

Q. Did she wear loud clothes? A. I don’t remember. 
Q. Did she wear expensive clothes or inexpensive 

clothes? A. I don’t think she did. I couldn’t remember. 

• * * * • 


On further cross examination the witness said some- 
! times Miss Lenoir talked all right and sometimes not; that 
she had mental lapses when she didn’t know what she vras 
doing. That sometimes she was unkind after Mrs. Gol¬ 
way’s death (witness explained she meant Miss Lenoir 
didn’t care if she spoke to you or not). That she did 
not know what her husband was paid for his services, 
and if he ever told her she cannot remember. She doesn’t 
know if Miss Lenoir gave her husband any household fur¬ 
niture. That Miss Lenoir and Mrs. Golway both spoke of 
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Mrs. Alexander, Miss Lenoir’s niece from Norfolk, whom 

the witness did not meet until after Miss Lenoir’s death. 

That Mr. and Mrs. Sorrells knew of the witness Brother- 

ton’s numerous visits to the Lenoir home, and that she 

never saw Mr. or Mrs. Sorrels before Mrs. Golway’s death. 

# # * ** * 

Rita Van Fleet was called as a witness on behalf of 
Caveators, and testified as follows: That she met Miss 
Lenoir 50 years ago when they worked together and that 
since that time always kept up the acquaintance. That she 
knew her when she worked at Woodward and Lothrop and 
after she was retired. That she acted as housekeeper for 
Miss Lenoir and Mr. Golway from October 1938, when 
Mrs. Golway died, and until the house was sold and Miss 
Lenoir moved in July 1939 with Mr. and Mrs. Sorrels. That 
at that time Miss Lenoir was a nervous wreck, a complete 
collapse and could not talk on a subject for any length of 
time: that her memorv was verv bad. That Mr. and 

7 ♦ •» 

Mrs. Brotherton visited at the house often and that he 
did odd jobs in the house. The witness further testified 
that she worked at Woodward and Lothrop with Miss 
Lenoir 18 years ago, and that she would stop there to visit 
with her once every week to month after witness stopped 
working. That in October 1938, Miss Lenoir was in bad 
shape but was all right before that. That the witness 
didn’t think Miss Lenoir had sufficient mental capacity to 

make decisions of importance for herself. 

* # * # * 

The witness was then asked the following question and 

gave the following answer: 

* * # * * 

147 Q. Could she sell things and know what she was 
selling? A. No, indeed she didn’t. She put it on 
me. She says, “You go ahead and sell the stuff.” 
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The witness further testified that in selling the stuff 
off, one minute testatrix would say it was all right, then 
change her mind. The witness said she would show people 
around the house and by the time they got back to her 
she couldn’t decide to sell or no. Her memory was bad, 
she would start out and forget something and come back 
and then wouldn’t know. Would turn gas stove on and 
off half a dozen times. 

* • m * # 

That thereupon the witness was asked the following ques¬ 
tions and gave the following answers: 

* • # ♦ • 

150 Q. She told you that she had made these ar¬ 
rangements to go and live with Mr. and Mrs. Sor¬ 
rels, didn’t she? A. Yes. 

Q. Did she indicate to you that in return for this home 
that they promised her for the rest of her life—is that what 
I understand? A. Yes. She said she was going to finish 
her days there. 

* * # * • 

The witness further testified that she never heard of 
Mr. and Mrs. Sorrels until after Mrs. Golway died, and 
they came often after that. That Miss Lenoir got even 
worse after Mr. Golway died; in June 1939 he fell down 
stairs and struck his head. That she called Annie (Miss 
Lenoir) but “she didn’t answer me”; that she then went 
out doors and met a lady and told her something terrible 
had happened. That Miss Lenoir walked the floor all 
night; kept going in Mr. Golway’s room to see the man 
nurse and he finally told the witness to keep Miss Lenoir 
away. That Miss Lenoir didn’t realize she was bothering 
him; that she kept saying he would rally, when he couldn’t 
possibly. That Miss Lenoir had spells of bowel trouble 
once or twice a week and that she had to wait on her like 
a baby. That she knew Mrs. Alexander a few years from 
meeting her at the Lenoir house; they were good friends. 
That she also visited Miss Lenoir several times at the 
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Sorrels home, and that she spoke of the sale of her house. 
That she visited her after she left the Sorrels’ home and 

lived at Mayberry’s, Hutt’s and Powell’s. 

# » • # 

Thereupon the witness was asked the following ques¬ 
tions and gave the following answers: 

# • # * * 

156 Q. Did you ever discuss the matter of the sale of 
the house ? A. I had heard that the house was sold 
and I spoke about it. She said “I don’t know.” I said 
“What do you mean you don’t know?” I said, “It is a 
funny thing if they sold the house and you don’t know 
about it.” 

158, Q. Did she ever discuss her attorney with you? 
159 A. Well, she said—yes, she said that several times 
after she left the Sorrels she wanted to change her 
will. She said she had made five trips down town. Every 
time I went out to see her, and she said she wanted to 
change her will. I said “For heaven”s sake, haven’t you 
changed it yet ? ’’ And she said she didn’t know any lawyer. 
I said that there was several thousand in Washington. 
It seemed like her whole mind was to change her will. 

Q. Do you know why? A. No, she never told me why. 
I didn’t ask her. She never wanted to tell anything; but 
she wanted to change it. She would go in and start cry¬ 
ing. 

* * # * * 

The witness further testified that she had had dinner 
with Miss Lenoir at the Sorrels home in August 1939, and 
found her nervous and worked up, and that the witness 
did not think at that time she was in mental condition to 
make a will, transact important business, know everything 
she had nor who would or should be the natural objects 
of her bounty. In answer to a particular question as to 
her mental condition then, the witness said “Well, I don’t 



37 


l 


know. She still was all nervous and worked up and all. 
She seemed—I don’t know—every time I would .go there 
she would have a spell. Later I would try to talk, you 
know, and she would kind of—she was just a wreck.” 


On cross-examination the witness testified that she pur¬ 
chased the groceries for the household and that Miss Lenoir 
did not go to the store, that she was given the money for 
the groceries by Miss Lenoir, and that she was paid a salary 
of $6.00 per week for her services. That Miss Lenoir put 
the expenses of the purchases down in a book which she 
kept for the household expenses and that she would enter 
the $6.00 item opposite the name Rita (the witness’ first 
name). That often Miss Lenoir would forget to enter 
items in the book and when witness would call same to 
her attention she would enter them. That Miss Lenoir 
told the witness at Mayberry’s and later at Hutt’s, that 
she had made a will, but w T anted to change it. That she 
never mentioned a Godson to the witness but would 
speak of Mr. and Mrs. Sorrels as Willie and Lola. That 
Mr. Sorrels gave the witness $25.00 when the Lenoir house 
closed and wns sold and told her (out of the presence of 
Miss Lenoir) he had gotten Miss Lenoir to give it to her, 
and that when witness thanked Miss Lenoir, the latter 
just smiled but said nothing. That from October 1938, 
until June 1939, at times Miss Lenoir would not answrer 
when you spoke to her. That Miss Lenoir went down town 
alone sometimes and to witness’ knowledge she went to 
Woodward and Lothrop and bought clothing. That she 
went down town sometimes when she shouldn’t have. The 
witness further testified that she visited Miss Lenoir at 
the Sorrels home at least 10 times and on those occasions 
she usually had lunch with Miss Lenoir and talked with 
her. 

Thereupon, the witness was asked the following questions 
and gave the following answers: 
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171 Q. She knew what she was giving it to you for ? 

A. 1 think she knew that much. She wan’t crazy 
by no means. She would come and go. At times her mem¬ 
ory would lapse. 

Q. She knew what she was doing when she paid you 

your salary, didn’t she? A. Yes, I think she did. 

# • # # * 

181,2 Q. But she would go to Woodward and Lothrop 
183 and tell you that she had been there, and the pack¬ 
ages would come? A. Yes, she had good days. 

Q. There were some days that she was all right? You 
would call these good days. A. Well, I couldn’t 
say she had one good day. Her mind would go— 

Q. I am talking about the period when you were living 
with her. A. At times she couldn’t. She would lay 

around all day. She wasn’t able to go out. 

* # # % * * 

Nettie Hutt, called as a witness on behalf of Caveators, 
testified as follows: That Miss Lenoir lived at her home 
for about a year up until October, 1941. That Miss Lenoir 
was very old— not a mental case, but childish. She would 
talk about something and then forgot and go over it lots 
of times. That Miss Lenoir told witness of receiving a 
letter from Mrs. Sorrels while visiting in Norfolk with 
Mrs. Alexander, which made it impossible for her to re¬ 
turn to live with the Sorrels. 

# • * * • 

On cross-examination the witness said she was told by 
Miss Lenoir that she (Miss Lenoir) wanted to change her 
will. That she believed her mind was all right when she 
told witness that. That Miss Lenoir said many odd 
things. That Miss Lenoir paid her $50.00 a month for 
room and board. That sometimes it was paid in cash and 
that other times Miss Lenoir would endorse her $60.00 
monthly pension check which she received from Woodward 
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and Lothrop, and the witness would give her the change. 
The witness further testified that she believed Miss Lenoir 
knew what she was doing in these transactions. That 
Miss Lenoir referred to Mr. and Mrs. Sorrels as Willie 
and Lola. 

jj * • * * • 

On re-direct examination the witness testified that Miss 
j Lenoir went out alone on occasions but she should not 
have. Sometimes when she went out she would be a long 

time, because she had forgotten where she lived. 

• « • # • 

v j 

i 

Philip M. Talbott, called as a witness for Caveators tes¬ 
tified as follows: That he was Vice-President and Secre¬ 
tary of Woodward and Lothrop and had been with that 
firm 28 years. That he knew Miss Lenoir for 20 or 25 
years. That she became weak in 1933 and was allowed 
| to work part time, viz: from 11 A. M. to 3 P. M., because 
the witness felt this made her happy. In 1936 she became 
a little too feeble to allow her to continue at all and she 
was retired. That after witness had an opportunity to 
go over her financial situation with her to see what her 
needs were, she was given a pension of $60.00 per month. 
After her retirement the witness talked with Miss Lenoir 
20 or 25 times between 1936 and the date of her death. 
That he made notes when he talked to her for the purpose 
of indicating what help the firm should give to retired 
employees. That his memorandum of August 3,1939, indi¬ 
cated that Miss Lenoir was in his office on that date and 
told him that she had moved to live with Mr. and Mrs. 
Sorrels. That her mother had been a close friend of Mr. 
Sorrels’ mother and that Mr. Sorrels was looking after 
her affairs, having helped her when her sister, Mrs. Gol- 
way, died, and again when her brother-in-law, Mr. G-olway, 
died. They were trying to sell her 6th Street home. From 
his recollection of Miss Lenoir at the time of this memo¬ 
randum, witness indicated that her mannerisms showed 
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that she needed help to determine what to do about such 
affairs, being quite feeble, and needing help to take care 
of her affairs. 

That on June 30, 1939, a report of the Washington Loan 
and Trust Company, transfer agent of Woodward and 
Lothrop, indicated that on June 21, 1939, ten shares of 
Woodward and Lothrop stock previously registered in the 
name of Annie V. Lenoir were transferred to the name of 
W. C. Sorrels. That on that date, such stock was selling 
on the market for $120.00 per share. That Miss Lenoir 
told witness she had received $1,000.00 and the promise that 
she would get the dividends on the stock as long as she 
lived. 

* * • # # 

Josephine W. H. Williams, one of the Caveators, 
210 testified only as to her relationship to the deceased, 
that she was a half-niece of the testatrix, being a 

child of a half-sister of the testatrix. 

* # • # # 

Blanche R. Main, called as a witness for Caveators, 
testified as follows: 

That she was employed as a nurse by Woodward and 
Lothrop for 7 years, and became acquainted with testatrix 
about the time of her retirement. Her duties were to visit 
the sick and retired employees of Woodward and Lothrop, 
and that she visited testatrix about every twro months af¬ 
ter 1936 until she died. 

Thereupon, the witness was asked the following ques¬ 
tions and gave the following answers : 

# • • • • 

221 A. I have something—a few notes here that 
perhaps would help me, that would refresh my recol¬ 
lection, if you don’t mind my using them. 

Q. You made those notes yourself? A. Yes, T did. 

Q. You may refer to them, then. 

• # # * * 


\ 
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The witness further testified that the testatrix was 
emotional and nervous in 1937, and that that year found 
her growing more senile and unsettled in her plans and 
habits. That witness visited her in 1938 frequently, and in 
the fall of that year her sister was found dead in bed, and 
from then on testatrix commenced to slip very fast. That 
she met Miss Lenoir at home of another Woodward and 
Lothrop employee on two occasions in 1938. That on 
the first occasion testatrix came there for a visit. That 
she left to go home and lost her way or couldn’t find 
her way home, and witness took her home. That on the 
second occasion the testatrix came in under the mistaken 
impression that she had been invited for dinner. In June 
1938, testatrix came into Medical Department of store, 
not remembering why she had come or how she got there. 
That she seemed confused and witness took her home. 
The witness visited testatrix after the death of her sister 
in 1938, and testatrix didn’t know witness at first, but later 
remembered her and was herself for a little while; it 
seemed to witness to be a lapse of memory rather than a 
mental condition. That in December 1938, on taking 
Christmas card and basket from the firm, the witness 
found testatrix nervous and she wept. That on a visit in 
February 1939, witness found testatrix nervous and senile; 
that in April, 1939, witness found testatrix growing worse; 
lapse of memory and emotional, to the point of crying 
and not knowing what to do. That on a visit after her 
brother-in-law died witness found a marked slipping of 
testatrix almost to the point of irrationality, being nervous, 
hysterical and incoherent. That she visited testatrix again 
in July 1939 and found her condition much worse to the 
point where witness felt testatrix should not be left alone, 
because she appeared irrational, probably due to shock. 
That she visited testatrix at the Sorrels’ home in No¬ 
vember 1939, and found testatrix up and about but her 
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condition was unchanged. That she continued her visits 
to testatrix until her death, and on one of those visits testa¬ 
trix told witness she had made a will in favor of Mr. and 
Mrs. Sorrels, and testatrix told the witness that Mr. and 
Mrs. Sorrels had promised her a home as long as she lived, 
and that she had turned her jewelry over to them. 

Witness testified she thought that the ability of testa¬ 
trix to make a will in August, 1939, was very questionable 
adding that testatrix was not “mental in one sense, but 
senile, confused and shocked.” 

Thereupon, the witness was asked the following ques¬ 
tions and gave the following answers: 

# # # * • 

229 Q. At that time was Miss Lenoir in sufficient 
mental condition to know fully what property she 
had and who should be the proper object, the natural ob¬ 
jects of her bounty? A. It is very difficult to answer. 
She had lapses of memory. She would not at all times be 
able to decide what was best for her. 

Q. In matters of importance do you think she was 
mentally able to decide for herself and know what she was 
doing? A. In which year? 

Q. In 1939, July, for instance, in July, when you saw 
her. A. She was verv confused. 

Q. And again in November when you saw her? A. 
Well, she had improved a little in November, but she 
was still senile and emotional. 

Q. Broken down? A. Yes. 

Q. And had lapses of memory? A. Yes. 

• # * * • 

On cross-examination the witness was asked the follow¬ 
ing questions and gave the following answers: 

# * * • * 

241 Q. Would you say that in 1940 and 1941 she was 
capable of writing a very legible, sensible and highly 
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intellectual letter? A. She might be able at times to do 
it. 

Q. How do you account for that, if she had reached the 
stages you have said here? A. Those stages do not exist 
at all times. 

Q. Well, you have given me the impression in your an¬ 
swers that at all times and starting from 1936, her con¬ 
dition got worse and worse, and she was not capable of 
going down even to the Perpetual Building Association. 
A. 1 think she shouldn’t have gone. She may have gone. 
I don’t think she was a dependable person that you would 
say was physically and mentally able to transact busi¬ 
ness. 

* « * # • 

The witness testified further that she thought from the 
time of her sister’s death in October 1938, someone should 

have been with testatrix. 

# * # • * 

On re-direct examination this witness testified that 
testatrix told her she left the Sorrels’ home, because she 
felt she wasn’t wanted, and had become unhappy there, 
by things that were said and done; that one of the Sorrels 
boys did not talk to her and that she felt that she was 
crowding the home and wasn’t wanted. Testatrix showed 
witness a letter after she had moved from the Sorrels’ 
home which she said she had received from Mrs. Sorrels 
while she w*as visiting Mrs. Alexander in Norfolk in De¬ 
cember, 1940, in which it stated that her room wasn’t 
available because the Sorrels were using it for company 
etc. 

That testatrix did not receive sufficient medical atten¬ 
tion during her last days while she was in the hospital; 
that witness visited her at the hospital and that she had 
no night nurse; the day nurse told witness that there was 
some question as to whether there was enough money 
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for nurses. That witness took the matter up with Wood¬ 
ward and Lothrop, and they authorized her to employ a 
night nurse and to pay for same, if necessary. That she 
called Mrs. Sorrels and told her testatrix should have a 
special night nurse. That Mrs. Sorrels indicated that she 
thought the floor nurse was sufficient and that as a result 
of this conversation witness talked to the physician, Dr. 
Butz, who said that he knew of antiques in the home and 
“why wasn’t there enough money to pay for the nurses?” 

That Dr. Butz talked to Mrs. Sorrels and asked if it 
248, was a question of money, to which Mrs. Sorrels re- 
249 plied “Not now. It depends on how long testatrix 
lived.” On July 5, 1942, a night nurse was put on 
through Mrs. Alexander. That witness tried to contact Mr. 
and Mrs. Sorrels that night and was advised that they were 
out of town. 

# # • • * 

On re-cross examination the witness examined Plain¬ 
tiff’s Exhibit 11 (letter) and said this was not the letter 
mentioned in re-direct examination. That the letter she re¬ 
ferred to had some things in it which do not appear 
258, in this letter, and that the other letter was more 
259 mussy than the Exhibit. She denied that Mrs. Sor¬ 
rels told her there were sufficient funds to take care 
of Miss Lenoir in the hospital for some time. 

260, Witness testified that in her testimony of the pre- 
279 vious day, three pages of the notes she referred to in 
direct examination were written by her the Sunday 
before the trial; that the notes were made in a book at 
times other than the dates of the occurrences therein, and 
that dates in her book were copied from the records at 
Woodward and Lothrop. 

* # # # m 

Minnie Alexander, one of the Caveators, called as a wit¬ 
ness for the Caveators, testified as follows: That she 
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resided in Norfolk, Virginia, for 32 years, was a niece of 
the testatrix, and until the year 1930 was employed as a 
buyer and would pass through Washington on buying 
trips, at which time she would visit Mr. and Mrs. Golway 
and the testatrix. That she visited testatrix in 1937 after 
she had retired, and that at that time found her confused 
because she couldn’t work and could not understand why 
she could not continue to work. That on October 3d or 
4th of 1938, she received a card from the testatrix, in¬ 
dicating that witness’ aunt and testatrix’s sister, Alice 
Golway, had died and was to be buried the next day. That 
she came to Washington the same evening and found 
that Mrs. Golway had been buried two days before. That 
Miss Lenoir was confused, crying and sat for hours with¬ 
out anything to say, which was very unusual for her. The 
witness said testatrix was frail, weak and not able to 
concentrate. That the witness and her sister visited the 
testatrix and Mr. Golway on Christmas of 1938, and that 
on this visit testatrix would be looking for things, going 
through papers in kitchen drawer again and again, and 
then go and sit in a chair and not talk for hours at a time; 
that testatrix did not on this occasion mention that Mrs. 
Golway had a will. 

That witness visited testatrix in Washington in March 
1939, and found her worried, crying continually, weak and 
frail. That she again came to Washington on June 23,1939 
for the funeral of Mr. Golway who had died the day before, 
and on this occasion met Mr. and Mrs. Sorrels for the first 
time. 

Thereupon, the witness was asked the following ques¬ 
tions and gave the following answers: 

• # • # # 

294 Q. And how did you find Miss Annie, so far as 
her mental condition was concerned, during this trip, 
while you were up here? A. Well, she was, I would say, 
helpless, in this way: she could not think for herself. Every- 
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thing had to be attended to. I saw that Mr. Sorrels had 
attended to everything. Everything seemed to be in his 
hands. 

* * * * • 

The witness said that Miss Lenoir was still feeble and 
frail; and that Willie (Mr. Sorrels) would take care of 
things for her. 

The witness also said that testatrix had bowel trouble 
and needed help. 

# # • * • 

Thereupon, the following question was asked and an¬ 
swer given: 

* • # • • 

296 Q. Did she indicate that she had signed over her 
Woodward & Lothrop stock to him on the 21st of 
June (two days before)? A. No sir, she didn’t say one 
word to me about that. 

* • m * * 

On further direct examination the witness said that the 
testatrix did not mention that either Mrs. Golway or Mr. 
Golwav had left a will. That the testatrix had spent two 
weeks with the witness in Norfolk in December 1939, and 
that at that time testatrix was weak staggered when going 
upstairs, and at times would lose herself and ask “Where 
am I?” That she was confused about a key to her safe 
deposit box and that she told witness she could not have her 
to visit her at the Sorrels home. That the testatrix in¬ 
quired for witness’ brother Harry, to which witness re¬ 
plied, “You remember, he died some time ago; you went 
to his funeral, he was buried in Washington, at Arling¬ 
ton.” That in July 1940, testatrix visited at the home of 
the witness in Norfolk, and that at that time her mental 
condition was no better than in December. She continually 
cried and fell asleep even in the presence of the family and 
friends who visited the witness to see her; she wouldn’t re¬ 
member a second time people whom she had met before. 
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Testatrix again visited at the witness’ home in December 
1940. That witness opened testatrix’s Christmas cards and 
gave them to her, together with a letter. That testatrix 
cried when she read the letter and told witness there was 
something wrong in the letter, but she couldn’t tell her 
what. Before that, she had said Mr. and Mrs. Sorrels had 
promised to give her a home for the rest of her life, if she 
gave them what she had. The witness testified further 
that she read the letter and distinctly remembers several 
things from it. When shown Plaintiff’s Exhibit No. 11, the 
witness said it was not the letter she had read in Norfolk 
and was given witness by testatrix in Washington. Witness 
testified that parts of Plaintiff’s Exhibit No. 11 were not in 
the letter she read in Norfolk. 

In letter received in Norfolk Mrs. Sorrels had stated, 
“I have given your room to Elwood, as I found he could 
not study rooming with his brother. The lady who had 
been to see me before for your room has been back again, 
but I have told her we have decided to not have outsiders 
in our home any more. And, too, I need my room to pay 
some obligations.” Witness testified the foregoing para¬ 
graph now reads “The lady who wanted to come and use 
your room is still after it, but I told her no, because I ex¬ 
pected you back in two or three months, and, in the mean¬ 
time, I would let Elwood use it in case he had any studying 
to do.” 

The witness further testified that the testatrix had not 
come for a long stay, only bringing three dresses and no 
winter coat; that she had worried herself nearly to death 
about the letter. The witness said she offered to have her 
stay in Norfolk but testatrix insisted she had to come to 
Washington to attend to some business. The witness added 
testatrix had no business to attend to. 

Thereupon the witness was asked the following question 

and gave the following answer: 

• • # # • 
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310, Q. You saw her on other occasions up to the ! 
311 time of her death, did you? A. Yes. When she j 

came home from Norfolk I was worried about her j 
coming home. She was so disturbed. She realized—at • 
times she did feel that she was homeless. She would say 
“Oh, no home. I thought I would have a home for life.” 
and she really meant it, at times when she could talk to , 
me. 

# # # • * 

The witness said she came up to Washington every three 
months after that visit until testatrix died. That in a con¬ 
versation between herself and Mrs. Sorrels in March, 1942, 
the witness suggested that testatrix go to the Sorrels’ home 
to live until another place could be found for her, to which 
Mrs. Sorrels replied, “No, I had too hard a time getting 
rid of her the last time she was with me.” 

Witness said Mrs. Sorrells called her w’hen testatrix was 
taken to the hospital and then Mrs. Alexander came to 
Washington. That testatrix was being given gas and did 
not know witness that night. That she (the witness) re¬ 
turned next morning and talked to Dr. Butz, the attending 
physician, and that as a result of what Dr. Butz told her, 
witness went to see Mr. Leeman to find out if there was 
enough money to pay nurses, hospital, etc. The witness 
said she told Mr. Leeman that she had heard there was 
only enough money for a week or two, and that Mr. Lee¬ 
man replied there was more than that, but he would not 
give the witness any better indication. The witness tes¬ 
tified she wanted to know, to see if a night nurse could 
be hired, and paid for. That she was called later at night 
by the hospital and stayed all night with testatrix, who 
had had a heart attack, as she had no special night nurse. 
That at that time the Sorrels -were called too, but did not 
show up. The next day was Friday, July 3d—Mr. and 
Mrs. Sorrels had been at the hospital during the morning 
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and had gone down to the beach to their cottage over the 
weekend—and witness took it on herself to order a night 
nurse. That Mr. and Mrs. Sorrels stopped in to the hos¬ 
pital to see testatrix on Sunday evening, July 5th, on their 
return to the city. That the last letter written to her from 
testatrix was in April, 1941, being a one-page letter. That 
it could hardly be read, was written shaky and running 

up to the corner of the paper. 

• * • ♦ # 

On cross-examination the witness testified as follows: 
That she received letters from Miss Lenoir in 1938, 1939, 
1940 and 1941, and that they reflected the confusion of her 
mind, sometimes there would be sentences that were un¬ 
finished and some letters unsigned, some without 
328 date, bv dav or vear; if it was the tenth month a 10 
only would appear. 

That in 1940 her writing in her letters was not as 
331 good because she had gradually become more shaky, 
and had palsy. 

The witness was unable to produce the letters because 
she had destroyed them, but she kept the envelopes the 
letters were mailed in, that they were properly addressed 
and in the handwriting of Miss Lenoir. 

The witness further testified that Miss Lenoir was 

356 incapable of transacting any business at times. That 

she was restless and not satisfied to live at anv one 

•> 

360 particular place. 

# * # # # 

Roger S. Quinn, called as a witness on behalf of Cav¬ 
eators, testified as follows: That he was from the Wash¬ 
ington Loan and Trust Company, brought the safe de¬ 
posit records of Box 2639 in response to a subpoena; the 
substance of the safe deposit box contract was read 
372 into the record and indicated that the box 
was leased to Mrs. Lola M. Sorrels and Miss Annie 
V. Lenoir on October 11, 1938. The witness also produced 
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entrance tickets for the years 1940, 1941 and 1942, stating 
that he did not bring the 1938 and 1939 tickets as it is the 
policy of the bank to destroy their back records after a 
certain date. Entrance tickets to the box signed by Lola 
M. Sorrels or just L. M. Sorrels are dated February 5, 
1940; February 23, 1940; March 27, 1940; April 15, 1940; 
June 3, 1940; July 16, 1940; July 26, 1940; November 4, 
1940; (11:20 a. m.); Nov. 4, 1940, (11:50 a. m.); November 
27, 1940; Dec. 31, 1940; Jan. 14, 1941; February 7, 1941; 
Feb. 18, 1941; June 20, 1941; Sept. 1941; Oct. 9, 1941; 
Nov. 24,1941; Jan. 26,1942; Feb. 27, 1942; March 27,1942; 
May 15, 1942; June 23, 1942; June 7, 1942. And the fol¬ 
lowing entrance tickets were signed by Annie V. Lenoir 
June 25, 1940; July 19, 1940; July 20, 1940; Dec. 30, 1940; 
Jan. 31, 1941; March 18, 1941; May 8, 1941; May 20, 1941; 
April 23, 1941; Aug. 29, 1941; Sept. 29, 1941; Nov. 17, 
1941; Nov. 19, 1941. The final ticket was signe^ by L. M. 
Sorrels, and C. W. Kincheloe (of the District Assessors 
Office), on July 31, 1942. The witness testified that when 
one of two joint boxholders signed an entrance ticket, that 
person and any person with that person can go into a 
booth and look at the box and its contents. He also tes¬ 
tified that the bank has a form of safe deposit contract 
under which a person may take a box alone and may give 
someone a power of attorney to enter it, -without making 

that person a joint box holder. 

* # ♦ * • 

Anna A. Stewart, called as a witness for Caveators, tes¬ 
tified as follows: That she lived three doors from the de¬ 
cedent since 1912 and that in the latter part of July 1939, 
when Miss Lenoir was locking up her house and going to 
live with friends, witness stopped in to say good bye. Wit¬ 
ness bought some dishes from Mrs. Van Fleet, the house¬ 
keeper, as Miss Annie seemed so confused, was crying and 
didn’t seem to be able to attend to anything. Witness 
was not an intimate friend but saw decedent on an 
405 average of 2 or 3 times a week. 
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That the witness was asked and answered questions as 
follows: 

* * # # * 

Q. What was her condition in July 1939 as compared 
with her condition in prior years? A. She was much 
older, of course. She was very much confused, and very 
sad and all that, and absent minded. That was the only 
difference; I saw that gradually coming on as I knew her 
after she was retired. 

Q. On the day when you went in and bought the dishes, 
do you think that on that date that she was in a mental 
condition in which she could attend to a matter of any 
importance? A. Well, now I hardly think so, because that 
day she couldn’t even attend to that little transaction. I 

don’t know, of course. 

• * * * • 

On cross-examination the witness said she would see 
testatrix about three times a week as she would pass by 
her house, and that she would see the testatrix going across 

the street to the grocery store and return with packages. 

* ♦ * # # 

At this point the Caveators rested, and Caveatees moved 
for a directed verdict on all five issues. The Court directed 
a verdict for the Caveatees on Issues Nos. 2 and 4. To the 
Court’s refusal to direct a verdict for the Caveatees on Is¬ 
sues 1, 3 and 5, the Caveatees noted their exception. 

THE FOLLOWING WITNESSES W 7 ERE CALLED 
ON BEHALF OF CAVEATEES AND GAVE THE FOL¬ 
LOWING TESTIMONY: 

Anna A. Arthur testified that she knew the testa- 
431 trix for 26 years, and lived across the street from her 
for 22 years; that the testatrix visited her frequently 
until about two months prior to her death. That up to and 
including her last conversation, the testatrix, without a 
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doubt, was capable of transacting business as an average 
person. 

♦ # ♦ # # 

On cross-examination the witness testified that she first 
met Mr. and Mrs. Sorrels on the occasion of Mrs. Golway’s 
death, and that she moved from right across the street 
from testatrix to 5813 13th Street, N. W. in July, 1938. 
She further testified that she visited the testatrix at the 
Sorrels’ home and that she (witness) never heard 
419 of her leaving the Sorrels’ home for two weeks to a 
month at a time, to go any place else. That later 

431 she did learn of the testatrix visit to Norfolk (the 
three visits to Norfolk, testified to by Mrs. Alex¬ 
ander, of about two weeks each, were during the time that 

the testatrix resided at the Sorrels’ home). That 
427 she had a conversation with the testatrix early in 
May, and fixed the date as the week before she went 
to the hospital. (Testatrix actually went to the hospital 
June 19, 1942.) The only writing of the testatrix 

432 that witness saw was on Christmas cards. 

# # # # * 

On re-direct examination the witness was asked and an¬ 
swered as follows: 

Q. Now, from your observation of your friend, Annie 
Lenoir, over that period of time, from the death on Octo¬ 
ber 1st or the last part of September, 1938, of Alice, up 
until your last conversation with her, covering that period 
of time, do you think Annie Lenoir was capable of trans¬ 
acting business as an average person? A. Without a 
doubt she was. 

# # * # # 

On re-cross examination the witness was questioned and 
answered as follows: 

435 Q. Mrs. Arthur, you state that Miss Annie was 
perfectly capable and knew all about all of her busi¬ 
ness? A. Yes I do. 
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Q. You also said that she didn’t talk about it at all. A. 
Well, I could tell the way her business was being run that 
she knew what she was doing. 

Q. How did you know about her business if she didn’t 
talk about it? 

A. Do you talk to everybody about your business? I 
don’t, and it is run alright. It wasn’t necessary for her to 
do that. 

437 Q. Aren’t you able to tell us how often you have 

talked to these people (the Sorrels) about this suit? 

A. I am not able to. I can’t keep track of how often I talk 

to people. Very few times. 

* # # * * 

437 Helen M. Smith testified that she knew the testa¬ 
trix since about 1920, having worked with her at 
Woodward and Lothrop for about 16 years; that the testa¬ 
trix came to the store after her retirement on occasions to 
do shopping and would talk with the witness. That the 
testatrix was a good business woman and that after her re¬ 
tirement she was still interested in business. 

# # # * # 

On cross-examination the witness was asked the follow¬ 
ing questions and gave the following answers: 

***** 

Q. And after she was retired? A. Of course, we didn’t 
talk very much about business at the time, but, at the same 
time, I really think she was even then thoroughly interested 
in business and vras a good businesswoman. 

445-6 Q. Isn’t it a fact that she, Miss Lenoir, was put 
on shorter hours because of the fact the store’s 
policy is with old employees to try to keep them on so as to 
give them an interest in life? A. I couldn’t say, because I 
really don’t know. 

Q. You worked right next to her, didn’t you? A. I 
worked right next to her but I really don’t know why they 
shorten the hours of some people. 
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Q. Isn’t it a fact that she was retired in 1936 because 
she was in such a condition that she couldn’t do justice 
either to herself or to the store, even for four hours? A. 1 
couldn’t tell you that, sir. 

Q. And you were right in the department? A. I was 
right in the department. 

Q. Then, would your answer be that she was not in that 
feeble condition? A. Not in my opinion, that she was in 
any feeble condition for the hours that she was there. 

Q. When were you first contacted by anyone to testify 
in these proceedings? A. Well, I was just asked if I could 
say how long I had known this Mrs. Sorrels. 

Q. When was that? Do you think that it was between a 
month and two months? A. Yes, sir. 

Q. Who contacted you? A. We (Mrs. Spiedel and me) 
were there, spent the evening, at Mr. and Mrs. Sorrel’s 
home. 

# * # # # 

The witness also said: 

That testatrix would cry and was very emotional and sad, 
but not to the extent of what she would call a “breakdown” 
and crying. 

* ♦ # * * 

459 William J. Nalley testified that he is an under¬ 
taker, and became acquainted with the testatrix in 
1938 when he handled the funeral of Alice Golway. That he 
had transacted business with testatrix at that time and 
again in June 1939 when he handled the funeral of William 

Golway, and noticed no difference in her condition. 

# # # * # 

On cross-examination the witness testified regarding his 

1938 visit to the house as follows: 

• • • • • 

Q. How long did you see her during that period ? A. 1 
guess about ten minutes. 
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Q. Was she crying? A. I can’t remember that. 

Q. You don’t remember? A. No. 

Q. Have you any idea what conversation passed between 

you? A. No, I couldn’t say. 

# • * # • 

The witness further testified concerning the funeral of 
Mr. Golway that the testatrix had $1,000.00 insurance on 
him and gave witness the insurance check, and then on July 
7th the witness gave testatrix a return check for $528.50, be¬ 
ing the balance after deducting the funeral charge of $471.- 
50. That the check is endorsed Annie V. Lenoir and Lola 
Sorrels. The check was made out to Annie V. Lenoir. 

Thereupon, the witness was asked the following ques¬ 
tions and gave the following answers: 

* # # # * 

Q. You don’t have anything on these notes at all to in¬ 
dicate Miss Lenoir’s condition, do you? A. No, sir. 

Q. You are drawing on your best recollection from about 
5 years ago—is that right? A. Yes, sir. 

Q. And as you said you bury so many people you don’t 
recall what took place then, do you? A. No, sir, I couldn’t 
do that very well. 

# # # m # 

470 Marcellus Williamson testified that he was an em¬ 
ployee of the Office of the Recorder of Deeds, and 

produced the deed signed by the testatrix, dated October 9, 

1939, which deed was admitted in evidence. 

* * * * * 

471 Nellie T. Powell testified that the testatrix came to 
live with her about May 13 or 14,1942, and lived with 

her until June 22,1942, when she went to the hospital. That 
from her conversations with the testatrix she seemed to be 
a very smart woman for her age, and her mind seemed to be 
very clear. 

• # # # # 
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485 Pricie N. Evans, a notary public, testified that she 
took the acknowledgment of the testatrix to a deed 
dated October 9, 1939, in the office of the Home Title Com¬ 
pany, in the Columbian Building; that she witnessed the 
deed and that the deed was also witnessed by Lola M. Sor¬ 
rels. 

m * * * * 

487 S. Joseph Corrigan testified that he is a member 
of the bar and connected with the Home Title Com¬ 
pany; but that he was not employed by them on October 9, 
1939. He produced papers of the Home Title Company on the 
settlement of a piece of property at that company on Octo¬ 
ber 9,1939, to which transaction testatrix was a party; that 
the transaction was handled for the Title Company by Al¬ 
fred Baker, an attorney, who is at present a Major in the 
United States Army at Shepherd Field, Texas. That the 
deed referred to by Miss Evans was the deed concerning the 
transaction on which the company made settlement. The 
witness produced a check (Plaintiffs’ Ex. 12) which was 

offered in evidence for Caveators. 

# # # # • 

492 Henrietta B. Gray testified that she knew the tes¬ 
tatrix for more than 40 years, having worked with 
her at Woodward and Lothrop, and saw her two or three 
times a month until about several months before her death; 
that she thought the testatrix was in fairly good condition 
for a woman her age and she would know what she wanted 
to go downtown for and what she wanted to eat for lunch, 
etc. 

# * * • • 

497 Daisy M. Spiedel testified that she knew the tes¬ 
tatrix about five years before her death, and saw her 
every three or four weeks and had meals with her. That the 
testatrix came to the store (Woodward and Lothrop) quite 
often, and would talk with the witness. That physically 
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she was getting feeble, but mentally she seemed just as al¬ 
ways ; that she was a quiet little lady, practical, with a dry 
sense of humor and very friendly; that she liked books and 

came to the store to get them from the library. 

* • # « • 

507 On cross-examination this witness testified that 
she had not talked about this case to Mr. and Mrs. 
Sorrels at all, and that she hasn’t been in their house since 
testatrix died with the exception of one time, last fall, 
when she went out with Miss Smith on that occasion. 

Thereupon, the witness was asked the following ques¬ 
tions and gave the following answers: 

#**#*- 

Q. What did you talk about that night when you got 
out? Did you talk about this case? A. I don’t remember 
that we did. 

Q . Would vou sav that vou did or did not? A. I would 

w * w 

sav that I did not. 

•> 

###'#• 

512 Charles P. Waite, a physician, testified that he 
saw the testatrix at Casualty Hospital in July 1942 

at the request of Mrs. Sorrels. 

# # # # * 

515 Captain James E. Wilson testified that he is a 
retired police captain, and met the testatrix in 193.9, 
and saw her four or five times a month from then until 
December, 1940; that he talked with her and that she was 
mentally all right and physically pretty good; that she 

often went down town on the bus alone. 

* # # * # 

On cross-examination the witness testified that he had 
known Willie Sorrels for over 20 years, and that he was 
frequent visitor to the house, having dinner there three 
or four times every month, practically every Sunday, for 
ten vears or more; ever since thev moved out there and 
built that house. That he is continuing going there and 
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having Sunday dinner with them three or four Sundays 
a month. That to his knowledge testatrix had not contrib¬ 
uted any money to the purchase of the shore property at 

the beach. That he helped to build the house at the beach. 

# ♦ # • • 

527-41 Catherine A. Ryan, James B. Hogan and George 
B. Cowles, the three attesting witnesses to the will, 
were recalled and testified that from their observations 
made at the time the testatrix executed the will that the 
testatrix was mentally and physically capable of executing 
a will. They further testified that the testatrix remained 
seated during the execution of the will, and the only physi¬ 
cal act observed by these witnesses was her conversation 

and the physical act of placing her signatures on the will. 

* * # ♦ # 

542-64 Herbert P. Leeman testified that he is an attorney 
and knew the testatrix for ten years since 1932; that 
he saw her at different times from 1932 until her death; 
and that prior to the execution of the will had acted as 
her attorney; that he prepared the will in accordance with 
instructions of the testatrix and that thereafter she came 
to his office and read the will carefully, that he then read 
it to her and talked with her about items to be sure that 
she fully understood all about it, summoned the witnesses 
from the other room and introduced them, that the testa¬ 
trix stated that the paper was her will and executed as 
such, that at the time of executing said will she was fully 
capable of executing it, mentally sound and fully capable 
of executing a deed or contract or transacting any busi¬ 
ness. That during the last year of her life time, the testa¬ 
trix when in his office at times would be depressed and “as 
an old person would do, she would say that she felt de¬ 
pressed at times and she would shed a few tears. She 

wouldn’t go to pieces.” 

* • • • • 
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Thereupon, on the direct examination of Mr. Leeman, the 
following occurred: 

553 Mr. Whelan: Q. “And did the decedent, Miss 
Annie Lenoir, give you any instructions concerning 
Mrs. Alexander ?” 

Mr. Kaufman: “I object, if the Court please.” 

The Court: “At that point the Court is forced, even in 
the absence of an objection, to say that any attorney is not 
allowed, the Court has no power to allow an attorney to 
disclose a communication made by his client to him, I should 
say. 

It is what is known as a confidential communication and 

the law is very specific about it. ’ ’ 

***** 

Lola M. Sorrels, one of the Caveatees, and one of the bene¬ 
ficiaries named in the will, testified that she met the testa¬ 
trix in 1915 before her marriage to Mr. Sorrels; that the 
testatrix was her husband’s Godmother, and that she and 
her husband were very close friends of the testatrix from 
1915 until her death; that the testatrix was mentally sound 
and that the witness never gave her mental condition a 
thought, and that there was never any question about 
576, it. That her physical condition was excellent for 
586 her age. 

* * • # * 

On cross-examination the witness was asked the follow¬ 
ing question, and gave the following answer: 

# # • * • 

Q. Now in any of the discussions did she tell you what 
she was going to ask for the house or what the value of the 
house was? A. No, I think she left that to the real estate 
agent to put the price on the house.—He handled the prop¬ 
erty of that neighborhood. 

***** 
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At this point the witness was shown the check that came 
from the sale of the house, being in the sum of $3,307.00 
(Plaintiffs’ Exh. 12) concerning which the witness said, “I 
was with her when she cashed that check. It -was at a bank 
on 14th and Eye Streets, I think. I see on there it was the 
Liberty. I had forgot that, but I knew the location. I w’as 
with her when she cashed the check and then the question 
came up where she wanted to deposit the money. She told 
me that she intended to use that money for her own pur¬ 
poses, when she needed it from time to time. At her own 
suggestion, she took it down, I went with her, and put it in 
the safety deposit box at the Washington Loan and Trust 
Co., a box which we had already opened, in our joint 
names.” Witness testified that testatrix -wanted it that 
way, and said that Mrs. Sorrels could go into it when she 
(testatrix) needed something; that it was the testatrix’s 
suggestion, not that of Mrs. Sorrels. Witness testified that 
“because there was plenty of room and the box was mine as 
well as hers, I kept some of my papers and Mr. Sorrels in 
the box.” 

• # # # * 

Thereupon, the witness was asked the following questions 

and gave the following answers: 

* # • # • 

Q. When did you first learn that you were named as one 
of the beneficiaries of the will? A. I guess it was 
636 several months after the will was made, almost a 
year, I think. 

Q. And from whom did you first learn that you were 
named a beneficiary in her will? A. From Miss Annie her¬ 
self. 

# * • # • 

The witness was shown a will of William Golway, and 
she testified that her signature appeared thereon as an at¬ 
testing witness, together with that of Mrs. Arthur, the same 
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being dated October 5, 1938. The witness said the 

handwriting of the will itself looks like Mr. Sorrels and 

witness said first “but I don’t know whether he made up 

that will or not,” and then a little later “I can’t say 

641 for him what he did, but I think he did.” 

# # * # * 

Thereupon, the witness was asked the following questions 

and answered as follows: 

# # • # # 

641 Q. I asked you if Mr. Sorrels went over with you, 
if you have a distinct recollection? A. I don’t re¬ 
member the occasion of the signing of the will. He was 
probably with me if I was there. 

Q. But you don’t remember that he %vas there? A. I 
think—how can I say positively whether he was there when 
I don’t remember the specific occasion? 

The Court: You can’t, if you don’t remember. 

A. It doesn’t make any difference whether he was there 
or not. I was there, I witnessed the will. 

'Q. On the statement you have made in response to Mr. 
Whelan’s questions, on the occasion that you said he was 
with you in answer to his questions *&re you more certain 
that he accompanied you on those occasions than you are as 
to this? A. No. I can almost say for sure he was there, 
for this reason, that I wouldn’t have witnessed that signa¬ 
ture if he wouldn’t have been with me. 

Q. Why? A. I don’t think it would be a proper 

642 thing to do. 

Q. Why? A. Do you think it would be proper? 
Q. I am asking you, madam. A. That is an important 
business matter. 

***** 

Thereupon, the witness vras shown the will of Mrs. Alice 

Golway, and she said that she had never seen it before. 

(The will was offered in evidence.) 

***** 
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The witness was asked the following questions and gave 

the following answers: 

# # • * * 

644, 5 Q. Now, Mrs. Sorrels, did you offer a good many 
of Miss Annie’s clothes and those sort of things to 
her various friends? A. Not to her various friends. I 
called Mrs.—no, I wrote Mrs. Van Fleet and told her that 
when the case was all settled if she would like, I would give 
her Miss Annie’s clothes. The reason I did that was be¬ 
cause when Mrs. Golway died, Miss Annie gave her all of 
Mrs. Golway’s clothes. 

Q. Let’s see, it was July 12th when Miss Annie died—is 
that right? A. Yes, that is right, of 1942. 

Q. And you weren’t in contact at all with Mrs. Van Fleet 
from July to December of 1942? A. Miss Annie had just 
died—no, sir. 

Q. You didn’t see her at all during that period? A. Let 
me see—did I see her. I don’t think I did. I don’t remem¬ 
ber any occasion. 

Q. You didn’t know where she lived, did you? A. Yes, 
I have her address at home. 

Q. Did you have the address at the time? A. Yes, I did. 

# # * * • 

At this point a letter from the witness to Mrs. Van Fleet 
dated December 7,1942, was marked Plaintiff’s Exhibit No. 

15, and read into evidence. 

# # • * • 

Thereupon, the witness’ examination continued as fol¬ 
lows: 

The witness said that she knew of the transaction with 
Mr. Sorrels about the Woodward and Lothrop stock, and 
that she wanted to give it to him but that he made her take 
$1,000.00 for it because at that time testatrix stated she was 
short of money. 

# ♦ # * * 


The cross-examination continued as follows: 

m • • • # 

G52 Q. How much did she have in the Perpetual at 
that time? A. I don’t know. I never saw her Per¬ 
petual book until later. 

Q. Where was the Perpetual book kept? A. She kept 
it. 

Q. Was the Perpetual book with the things that you saw 
all the time? A. What things? 

Q. All her financial papers. A. She kept the book 
part of the time and after she opened the box, it was put 
in the box. 

Q. When was it put in the box? A. When was it put in 
the box? Well, it wasn’t in the box all the time. She used 
to take it out and take it to the Perpetual to have the divi¬ 
dends entered. 

Q. She used to do it—not you? A. I did it once or 
twice and she did it. 

Q. Isn’t it a fact that you know of your own personal 
knowledge that in June of 1939, when she got this $1,000.00 
from your husband, that there was $1,500.00 on hand in the 
Perpetual Building Association? A. No, I didn’t know 
anything about the amount in the Perpetual. 

At this point, Plaintiff’s Exhibit No. 17, being the account 
card of Annie V. Lenoir with the Perpetual Building Asso¬ 
ciation, was offered into evidence. 

G53-8 Q. According to that card, with that $30.78 credit, 
on January 3, 1939, the balance on that date would 
be $1570.29—is that correct? A. That is correct. 

Q. So, your answer was that she needed money? A. I 
don’t know if she needed it or not at that time. 

Q. And your answer is that this book was put in the box 
and taken out of the box? A. She had it sometimes, and I 
had it sometimes. That is later on. 

Q. But this box was opened in October of 1938. A. 
That is right, but the book was not put in there then. The 
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only things put in then was two bonds from the Capital 
Traction Co. There wasn’t anything put in there until the 
house was sold. 

Q. How* about the Woodward and Lothrop stock? Was 
that in there? A. The Woodward & Lothrop stock was put 
in there later on. 

Q. Wasn’t that put in in October? A. I don’t remem¬ 
ber whether—when it was put in. I haven’t a recollection. 

Q. When did vou start putting things of vour own in the 
box? A. In 1939. 

Q. What month? A. After the money was put in the 
box. 

Q. What things did you have to put in the box? A. I 
have Mr. Sorrels insurance papers in there. I still have 
them in there. I have some packages of papers concerning 
receipts, income tax receipts. The only reason I put them 
in that box was because my own box was filled. It still is. 

Q. Now as a matter of fact this card (of the Perpetual 
Building Association) indicates that other than a with¬ 
drawal of $400 on July 6, 1937 and $350 on July 12, 1938 
that there have been no other withdrawals.—is that right? 
A. Well, I had no access to that. 

Q. What does this show the balance to be on July 1, 
1939? This was-9 days after Mr. Golwav’s death. A. (Re¬ 
ferring to the card in question) $1601.69. 

Q. That was eight days after Mr. Golway’s death, was¬ 
n’t it? And nine days after the stock of Woodward & Lo¬ 
throp was transferred? A. Yes. 

Q. In view of this, do you still want me to understand 
that the $1000—that she needed the money? A. When she 
gave up her home she said that she couldn’t afford to keep 
her home. I know now that she could have, but at that time 
I didn’t know it. 

Q. You didn’t see the books and know what she had? A. 

No. 

By the Court: If you and your husband thought that she 
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needed money at that time, by what reasoning did you give 
her $1000, the property (Woodward & Lothrop stock) was 
worth over $1300. 

A. I really didn’t think she needed money. 

Q. If that were the case, if she indicated by anything 
that she said or by anything that she did that she needed 
money, when she had $1600 in this account here, on which 
very little had been drawn for several years, is it still 
your opinion that she was capable of understanding what 
she knew and what she had and what she possessed? A. 
She knew exactly what she had and what she possessed. 

At this point the entries from the Perpetual Building 
Association account were read into the record indicating a 
balance of $1497.96 to the credit of Annie V. Lenoir on July 
12,1938, with dividends entered semi-annually up to July 1, 
1942 and with no withdrawals during that period, and the 
balance being $1803.69 as of July 1, 1942. 

Witness then testified that her husband, Mr. Sorrels, pur¬ 
chased testatrix’s jewelry from her for $750; that she was 
not with him when they discussed it, and doesn’t remember 
the discussion. She states the purchase price was $750 and 
witness doesn’t know what Miss Annie did with the money. 

This transaction was in November of 1938, which 
633- was 30 days after the safe deposit box had been 
665 opened. 

Q. Now there was a check for Five Hundred and 
some dollars that was left after Mr. Golway’s funeral ex¬ 
penses were paid in June, weren’t there? A. I don’t know. 

Q. Did you cash that check for Miss Lenoir? A. When 
my signature was on the check, I have been trying to think 
how it got on there. Didn’t I endorse it? Wasn’t mine the 
second endorsement on it? 

Q. Yes, it was the second endorsement. Now I ask you, 
didn’t you cash that check? A. No, I didn’t. I think I 
took Miss Annie to my bank and she cashed it, and I endors¬ 
ed it at my bank, so that— 





Q. (Interposing) You are just trying to differentiate. 
I don ’t mean to imply that you got the money at that time. 
A. The money didn’t come to me. 

Q. You just stood there and the money came to her 
through the window? A. She cashed it in my bank. I do 
not know whether I watched her or not. 

Q. What happened to it after she got it? A. I really 
don’t know what became of her money at that time. She 
was living on 6th Street, S. E. and I lived on Mass. Ave. 
N. W. 

Q. You don’t remember the occasion? A. No. 

Q. That was in June of 1939. A. I don’t remember the 
occasion. I didn’t remember about it until you mentioned 
it. 

• * * # * 

On further cross-examination the witness testified as 
follows: That the $3307 received by Miss Annie Lenoir 
from the sale of the 6th St. home was put in the safe 
deposit box at her own suggestion. That Mr. Sorrels had 
nothing to do with it and that Mrs. Sorrels was with Miss 
Lenoir when the money was put in the safe deposit box. 
That Mr. Sorrels did not discuss with Miss Lenoir what she 
was going to do with the $3307 or tell her that it would be a 
better idea to put it some place where it would be an invest¬ 
ment. That testatrix discussed the contract for the sale of 
the house, which was signed about 30 days before the sale 
was put through, as to whether she should sell the house at 
that price, but did not discuss with Mrs. Sorrels how she 
could invest the money, nor did Mr. Sorrels offer any 
670 advice to testatrix as to how she- should invest the 
money. 

• • • # * 

On further cross-examination the witness testified as fol¬ 
low’s : 


Q. She had received $1000 in June prior to this and you 
hadn’t asked her what she had done with that $1000? A. 
She wasn’t with us then; she wasn’t living with us then, and 
I didn’t know what she did with any of her money 
then. 

670 Q. Didn’t you testify that from June 1939 to July 
1939, a period of 30 days, that you and your husband 

671 were over at that house almost every day, if not, 
673 every day? A. That is fight, but we didn’t discuss 

just money alone. 

Q. Did you ever give Miss Lenoir’s mental condition a 
thought? A. Her mental condition? I really did not. I 
gave her physical condition quite a bit of thought. 

Q. You did? When did you first give her physical con¬ 
dition a thought? A. Well I suppose after she come to live 
with me. 

Q. What about her physical condition did you give 
these thoughts to? A. No particular thing. She didn’t 
have any ailments that I knew of. I never knew her to 
take any medicine. 

Q. What part of her physical condition did you give 
a thought? A. She always had one certain kind of pills 
that she took at certain intervals. That is the only thing. 

Q. What do you have in mind about her physical condi¬ 
tion when you thought it would be very good to send her to 
the Mayberry’s because Mr. and Mrs. Mayberry were both 
nurses? A. Well, because at that time Miss Annie was up 

in years. At that time she was about S4 or S5 years of age. 

♦ * * * # 

675 Q. She went there in March 1941, didn’t she? 
A. Yes. 

Q. Left your house in December of 1940? A. That is 
right. 

676 Q. Now tell me, when Miss Annie came back from 
Norfolk at the end of December 1940, was she in any 
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mental condition to transact any business of importance? 

A. I didn’t see any mental condition there at all. 

• * * • # 

Q. Well, did you or didn’t you think it odd, then, in 
view of this letter, dated December 19, 1940, which you 
indicated was written to her, that she called you up when 
she got to the city and asked you to come over to Mrs. 
McCann’s, and told you when you got there, “Why didn’t 
you want her?” A. No, I thought that was a natural thing 
for her to do, to see me. 

Q. It was? A. I think so, because she left my 
home. 

678 The witness testified that the $750 for jewelry was 
paid to testatrix by Mr. Sorrels in cash in November 

1938. 

Q. And you didn’t think that it was necessary for that 
to go in the safe deposit box? A. I didn’t have anything to 
do with where it should go to. At any rate— 

Q. This $750 didn’t find its way into the box that you 
know of? A. No. 

Q. The $500 from the insurance company didn’t find its 

wav into the box? A. No. 

* 

Q. And the $1000 from the stock didn’t find its way into 
the box? A. No and neither did the Perpetual money. 

Q. Did you have any cash of your own in that box at any 
time? A. No cash. 





William C. Sorrels testified that he was the Godson of the 
testatrix, and had known her as long as he could remember. 
That their relationship had been very friendly and close 
throughout the life of the testatrix; that he had advised her 
about business affairs at different times. That her 
684 mental condition was excellent and her physical con- 
688 dition, due to age, was gradual deterioration; that 
he never observed any lapse in her memory. Witness 
testified that he discussed business matters with testatrix 






infrequently from 1936 to the time of her death. That he 
would not be able to place the dates of them. He discussed 
witli her about the house on 6th St. for one thing. That 
she discussed business matters, about books that she pur¬ 
chased at Woodward & Lothrops, whether or not we thought 
this bill of Woodward & Lothrops, whether it should be 
paid, etc., and she would send Lola down to pay it some¬ 
times. That he owns the cottage which was constructed 
by himself and Captain Wilson mainly, which cost $4300, 
figuring his and Captain Wilson’s labor. The lot cost $650. 
That he first met Mr. Leeman shortly after the house was 
sold on 6th St. That he told testatrix at the time she 
discussed the sale of the house that Donohoe, Southeast 
real estate broker, would be the logical one to sell the 
house. That testatrix wanted to sell the house for cash. 
In response to a question as to why she wanted to sell the 
house for cash, witness testified “Miss Annie said 
742 at that time, as I understood it, the house was held 
jointly by Mr. Golway and Miss Annie. At his de¬ 
cease it became her possession. At that time she was 
threatened—there was some talk of the Golway heirs 
trying to secure that property. And Miss Annie told 
me that she went to see her lawyer, her attorney, Mr. 
Leeman, about this matter.” That he (the witness) drew 
the will for William W. Golway; that he had told his 
wife to stop on 6th St. at one of the lawyer’s supply offices 
and ask for a will copy. That the first time he learned 
of the will w’hich was presented for probate in this case 
was in his living room on Mass. Ave. one day, about twx> 
months after the will was made, when testatrix told “Lola 
and myself” that she had made a will and that she had 
loft everything to us. 




On cross-examination the witness was asked the follow¬ 
ing questions and gave the following answers: 
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757 Q. Do you know what Miss Lenoir did with the 
$1000 you gave her for the stock? A. Miss Annie 
Lenoir held that in her custody for quite a while and I 
was building a place at the bay, for which I did not have 
sufficient money to pay to complete a cash transaction, Miss 
Annie asked me if $1000, with $1000, I could complete it. 
I accepted the $1000. That was some time, as I recall it, 
in 1940. 

Q. In whose presence was that conversation? A. The 
presence of my wife. 

Q. And do I understand that the $1000 was within Miss 
Lenoir’s personal custody from 1939, when you gave it to 
her in June until some time in 1940? A. Yes. 

Q. How do you know it -was in her personal custody? A. 
She didn’t go down to draw it from any bank. Miss Annie 
would keep money hidden around the room sometimes, in 
her custody. 

Witness further testified that he did not know that 
testatrix got back over $500 difference at the time of Will 
Golway’s death from the undertaking company, being the 
amount left from the $1000 Prudential Insurance life 
insurance policy that testatrix had on Will Golway less the 
$400 and some dollars she paid for Will Golway’s fun¬ 
eral on which Mr. Nally, the undertaker, had stated that 
he made all arrangements w’ith Mr. and Mrs. Sorrels. 
760 Q. Wasn’t that policy (the Prudential Insurance 
Policy on Mr. Golway’s life) the sort of thing that 
would have gone into that safe deposit box? A. I couldn’t 
answer that for you. 

Q. Mr. Sorrels, I understood you to testify that you 
guided this lady in her business transactions over a period 
of years. A. Not in all business transactions. 

Q. Well the only transaction I have heard you refer to 
on direct examination was the transaction in regard to the 
sale of the house. What other transactions did you advise 
her on, then, from the period from 1936 until the time she 
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moved with you? A. A transaction about the sale of the 
house on 6th St. That is the only transaction I recall. 

Q. Now do you consider asking you or Mrs. Sorrels 
whether or not you should pay a bill at Woodward & Lo- 
throps a business transaction? A. Well I would. At one 
time I think she returned a dress or two there that she 
didn’t like or there was something wrong, and she asked 
us should she return them, did we think the store would get 
miffed about it, angry about it. 

Q. She talked to you about that but she didn’t discuss 
with you about what she should do with this $1000 after 
you gave it to her? A. She did not. 

Q. And she didn’t see fit to discuss with you the $500 
odd dollars that she got back from Will Golwav’s insur¬ 
ance policy? A. She did not. 

Q. And she didn’t discuss with you whether she should 
invest or should not invest the money which she received 
from the house? A. Miss Annie said that she was up 
in age and that she wanted some moneys readily avail¬ 
able. I think she had consulted her attorney on that. 

Q. Did she discuss that with you then? A. She did 
discuss that with me. 

Q. Can you remember anything else that she discussed 
with you, which you forgot when you testified as to what 
business transactions she discussed with you? 
769 A. That is the only business transaction that I 
recall. 

♦ * # • * 

Q. Tell me do you recall the trip that Mrs. Smith and 
Mrs. Speidell made to your house about three months ago? 
A. I do. 

Q. The visit didn’t have anything to do with this case? 
A. Absolutelv not. 

Q. You didn’t discuss this case? A. No, we didn’t 
discuss this case. 
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Q. Would you say that Mrs. Smith was in error when 
she said that they first discussed this case with you on 
that occasion? A. I think she was. 

* * m m m 

772 The witness testified further that he first saw 
Mrs. Smith and Mrs. Speidell about three months 
prior to the date of trial, and at that time there was no 
discussion at all about the matter in controversy in this 
case. Mr. Sorrells and his wife gave their names to Mr. 
Leeman but were never present at any time when this 
case was discussed with those witnesses. Witness 

774 later testified that he gave their names to Mr. Lee¬ 
man and Mr. Whelan when Mr. Sorrels and his wife 

received a notification that they were to appear in court 
to defend this case. That he never saw the Perpetual 
Building Association book or discussed it with testatrix 
until she came to his house to live. That the first time he 
learned of the Alice Golway will was after the death of 
Miss Annie Lenoir. That he drew the William Golway 
will in October 1938 which was the same month that the 
safe deposit box was taken out. He didn’t make any in¬ 
quiry about it after William Golway died in June of 1939. 
That the will was left in the custody of Miss Annie 

775 and Mr. Golway. 

# * * * • 

Thereupon, the further cross-examination was as fol¬ 
lows : 

Q. This will was drawm in October 1938. A. I think 
about that time, according to the date. 

Q. You don’t know whether this was put in the Safe 
Deposit box or not? A. I couldn’t say. 

Q. The first time you saw it after Miss Lenoir died, I 
think you stated. A. That is right. 

Q. And where did you see the will at that time? A. 
Mr. Leeman’s office, as I recall. 
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777 By the Court: 

Q. This property, this cottage at the seashore, 
is that in just your name?? A. My wife and myself. 

Q. She knew about this gift of $1000, didn’t she? A. 
She did. 

The witness then testified that he had stated on direct 
examination that the first time he met Mr. Leeman was 
shortly after the 6th St. house was sold by Miss Le¬ 
noir. 

781 Q. Was that also the first time that Mrs. Sorrels 
met him ? A. I couldn *t say. 

Q. You don’t know? Did you meet him on that occa¬ 
sion in her presence? A. I don’t think I did. 

♦ # # # # 

782 Q. Now then, between the date of Mrs. Golwav’s 
death which is October of 1938 and Mr. Golway’s 

death which is June of 1939, approximately 9 months 
and after the execution of Mr. Golway's will which you 
prepared, there was a transfer of the house from Mr. Gol- 
way’s name to a straw party and then back to the name 
of Miss Lenoir and Mr. Golway. (as joint tenants)? A. 
Not that I know of. 

Q. You had nothing to do with it? A. No knowledge 

of that transaction. 

# # * # # 

785- Q. How many pieces of jewelry were there al- 
94 together? A. Four, as I recall it. 

Q. There was one sapphire and diamond ring, 
two small diamonds. A. There was one two stone diamond 
ring; there was one sapphire ring, a small sapphire; and 
there was one ruby and diamond ring. And a brooch. 

Q. Did you have any idea of their value? A. Only 
insofar as I have knowledge which is not expert and the 
statement of Miss Annie, what she had been offered at 
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various times for the sapphire and diamond. For the 
sapphire and diamond at one time, $650. 

Q. You say that she also wore a ruby and diamond ring? 
A. Yes. 

Q. Did she ever state what she had been offered for 
that? A. No. 

Q. Or the other three pieces? A. No. 

Q. Was the brooch small? A. It was diamond about 
an inch and a quarter across. 

Q. So there were four pieces in addition to one ring 
which you state she had been offered $650 for—is that 
right? A. Yes. 

Q. And she had refused the offer? A. She didn’t say. 

Q. But you knew that she had refused because she had 
it still. A. Yes. 

Q. Did you get a bill of sale from Miss Annie for the 
jewelry? A. I got a receipt from Miss Annie. 

Q. This receipt was prepared by whom? A. I think 
it was in my wife’s handwriting that time. 

The note was then read into evidence. ‘‘Received of 
William C. Sorrels November 15, 1938 the sum of $750 
payment in full for jewelry received, signed Annie V. 

Lenoir.” Plaintiff’s Exhibit No. 16. 

789 Q. Did you pay for that in cash or by check? 

A. By cash. 

Q. Tell me, Mr. Sorrels, do you have a bank account? 
A. That is right. 

Q. Savings or checking? A. I think it is a savings 
account; a small checking account. 

Q. You have two accounts then? A. Two accounts. 

Q. Now do either of these two accounts show the with¬ 
drawal of this $750? A. I don’t think they do. 

Q. Or the $1000 that you paid for the Woodward & 
Lothrops stock?? A. I don’t think that is shown there 
whatsoever. 
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Q. Do you also maintain the practice, am I to under¬ 
stand, of keeping your funds in a safe deposit box! A. I 
do. 

Q. And do you keep what you call a substantial balance 
in your savings account! A. Well, yes, I should say a 
substantial balance. 

Q. Well, can you tell me in the event that you keep 
a substantial balance there, why wouldn’t you keep the 
rest of your money there? A. How do you mean every 
thing there? 

Q. Yes. A. I was taught from a child never put 
everything you have in one place. I lost money in the 
bank back in the crash. I learned a lesson. 

Q. Do you keep any record of money that you put into 
your safe deposit box and take out? A. My answer is 
1 do have money in there from time to time. 

Q. But you don’t keep record? A. No. 

Bv the Court: 

Q. Is it your evidence that the $1000 which you state 
you paid Miss Lenoir was in the safe deposit box and also 
the $750? Is that your testimony? A. No, sir, it is not. 

By Mr. Kaufmann: 

Q. Oh well, where did the $1000 come from, sir? A. 
You mean that I gave Miss Lenoir?? 

Q. The $1000 you paid her for the stock? A. In my 
house. 

Q. And the $750 which you paid for the jewelry? A. 
It was in the house. 

Q. You did not even put it in the safety deposit box— 
is that right?? A. That is right. If you go to my house 
now you will find bonds and money there. 

Q. Does your wife have a safe deposit box? A. My 
wife and I have a joint safe deposit box. It is a small box. 

Q. My recollection of her testimony, and you can 
correct me if I am wrong, was that it was so full that 
when Miss Annie took this box she put an insurance policy 
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and some other papers in that box (in the Lenoir box) ? 
A. I couldn’t testify to that. 

Q. You remember that testimony? A. I do remember 
that testimony. 

Q. Is that so? A. I couldn’t answer that question. 
My wife tends to most of my business affairs. I couldn’t 
testify whether the box was full or empty. 

794 The witness stated that he bought the lot down 
at the beach in 1937 or 1938 and didn’t build then 

because it was for lack of money at that time. 

* • • • • 

Unetta W. Stroh, Caveators’ witness, testified that she 
had known the testatrix from 1903 and worked with her for 
a time at Woodward and Lothrops; that from June 

825 1939 to October 1939 she saw the testatrix once or 
twice. That during that period of time the testatrix 

was disturbed, nervous and unsure of the things she was 
trying to decide; that the witness guesses the testatrix had 
full knowledge but thought she was afraid she 

826 wouldn’t make the right decisions and didn’t think 
828 she was in condition to make them; she told witness 

she had made a will but had made a blunder; that 
835 witness discussed this case each evening with Minnie 
Alexander; that witness knew the testatrix knew 
852- what she was talking about in late years and in the 
854 last two years; that testatrix liked music, went to the 
movies with the witness, and read and discussed 
855- books with the witness. 

856 * 

Herbert P. Leeman, Caveatees’ witness, was recalled as 
rebuttal witness, and when testifying concerning the wills 
of William and Alice Golwav, sister and brother-in-law of 
the testatrix, the following occurred in the presence of the 

jury. (Except as otherwise hereinafter indicated.) 

* * * • * 
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The Court: Q. “You don’t mean to tell the Court 
and jury that you would have kept those papers in your 
office without filing them with the Register of Wills?” 

Answer: “Absolutely not. I did file them.” 

•» 

The Court: “The Court thinks that he should say that 
the Court feels that when a last will and testament 
877- is left with an attorney to be filed, it ought to be filed 
878 immediately. I never heard of any other procedure. 
Proceed gentlemen.” 

Mr. Whelan: “That is all”. 

Mr. Kaufmann: “That is all” 

Mr. Whelan: “That is our case.” “May we approach 
the bench.” 

The Court: “Yes.” 

(The following proceedings were had out of the hearing 
of the jury.) 

Mr. Leeman: “We want an exception to that remark 
of the Court.” 

The Court: “The Court thinks that the Court would 
have been very remiss not to make it.” The idea of having 
a Will of a deceased person in your possession and not fil¬ 
ing it in the Probate Court is shocking to the Court.” 

Mr. Whelan: “I don’t agree with the Court that it must 
be filed immediately.” 

The Court: “I mean that dav or the next dav.” “But 
the witness Mr. Leeman testified that probably the only 
reason he filed it on the 22nd was that he opened the file 
and saw it there.” “You may have that exception, but the 
Court feels that it was the Court’s duty to make that re¬ 
mark to indicate to the jury that it was an unusual pro¬ 
cedure.” 

When the Court convened at its next session counsel for 
the Caveators, Mr. Kaufman, requested the Court to in¬ 
struct the jury to disregard the aforesaid comments of the 
Court, and notwithstanding the request was made by coun- 
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sel on both sides, the Court refused to so instruct the jury, 
or give the jury any instructions by which they should be 

guided in considering the same. 

* * * # # 

This concluded all of the evidence adduced on behalf of 
both Caveators and Caveatees. 

Thereupon, counsel for Caveatees again moved the Court 
to direct a verdict for the Caveatees on the remaining 
issues, which motion was denied. 

Alvin L. Newmyer, 

Jos. A. Kaufmann, 
Edward Stafford, 
Attorneys for Appellees. 

Herbert P. Leeman, 

Harry T. Whelan, 

Attorneys for Appellants. 


1013 Order Extending Time for Filing the 

Record on Appeal. 

Administration No. 60483. 

Upon consideration of the oral Motion of counsel for the 
Caveatees herein and the consent of counsel for the Cavea¬ 
tors thereto and it further appearing to the satisfaction of 
the Court from the pleadings herein, that the time for fil¬ 
ing the record on appeal expires on the 3rd day of Sep¬ 
tember, 1943, it is by the Court this 26th day of August, 
1943, 

Ordered, that the time for filing the record on appeal 
herein be and the same hereby is extended until the 15th 
day of October, 1943. 

Mathew F. Maguire, 
Justice. 
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Submitted bv: 

Herbert P. Leeman, 
Counsel for Caveators. 

We consent: 

Alvin L. Newmyer, 
Joseph A. Kaufmann, 
Edward Stafford, 
Counsel for Caveators. 


1014 Designation of Portions of Record to Be 
Contained in Record on Appeal. 

Administration Xo. 60483. 

Appellants designate the following portions of the record 
to be contained in the record on appeal in the above-entitled 
case: 

1. Paper-writing purporting to be the Last Will and 
Testament of Annie V. Lenoir, dated August 22,1939. 

2. Petition for Caveat of Minnie Alexander et al. 

3. Answer to Caveat of Minnie Alexander et al. 

4. Petition for Caveat of William E. Hopkins et al. 

5. Answer to Caveat of W’illiam E. Hopkins et al. 

6. Order Framing Issues, Filed November 5,1942. 

7. Order Aligning Parties, Filed May 14,1943. 

S. Verdict of the Jury. 

9. Order Denying Probate, Filed June 29, 1943. 

10. Notice of Appeal. 

11. Letter from Annie to Lola dated Dee. 3rd/40, and 
marked “Sorrels Exhibit 1.” and envelope marked 
“Sorrels Exhibit 1A.” 

12. Transcript of all the evidence, conferences of coun¬ 
sel with Judge at the Bench and rulings of the Court 
on the points upon which Appellants rely on appeal. 

13. This designation. 

14. Statement of points upon which appellants intend to 
rely on appeal. 

Herbert P. Leeman, 

Harry T. Whelan, 
Attorneys for Caveatees, 
416 5th Street, N. W. 


A copy of the foregoing and copy of “Appellants’ state¬ 
ment of points on appeal” was served on Messrs. Alvin L. 
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Newmyer, Joseph A. Kaufmann and Edward Stafford, at 
torneys for Caveators, this_day of August, 1943. 

Herbert P. Leeman, 

Harry T. Whelan, 
Attorneys for Caveatees. 


1015 Additional Designation of Record 

for Appellees. 

Administration No. 60-483. 

Appellees (caveators) designate the following additional 
portions of record, to be contained in the record on appeal 
m the above entitled cause: 

1. Exhibit “Pf 11”-—Letter from Lola to Miss Annie, 

December 10, 1940 

2. Exhibit “Pf 12”—Check for Sixth Street Property 

to the order of Annie V. Lenoir, 
with endorsements 

3. Exhibit “Pf 13”—Will of William W. Golway 

4. Exhibit “Pf 14”—Will of Alice Golway 

5. Exhibit “Pf 15”—Letter from Lola M. Sorrels to 

Rita 

6. Exhibit “Pf 16”—Receipt of Annie V. Lenoir for 

$750 cash, purchase price of jew¬ 
elry. 

7. Exhibit “Pf 17”—Account card No. 41-682 of Annie 

V. Lenoir and Alice Golway with 
Perpetual Building Assn. 

8. Exhibit “Pf 18”—Certificate of filing of Alice Gol¬ 

way will in office of Register of 
Wills 

9. Exhibit “Pf 19”—Certificate of filing of William Gol¬ 

way will in office of Register of 
Wills 

10. Exhibit “Pf 20”—Proof of will of Alice Golway be¬ 

fore Register of Wills 

11. Exhibit “Pf 21”—Proof of will of William Golway 

before Register of Wills. 

12. This designation of Record. 

Alvin L. Newmyer, 

Edward Stafford, 

Joseph A. Kaufmann, 
Attorneys for Caveators , 

75 Rust Building, 
Washington, D. C. 
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tound and disposing mind, memory and undemanding, and 
capable of executing a valid deed or contract, considering the ce r tain ty of death and the uncertainty 
of the time thereof, and being desirous tc settle my worldly affaire, and thereby be the better 
p rep a red to leave thu world when it shall please the Almighty to eaU me hence, do hereby make, 
publish and declare t hie my loot Will and Testament, hereby r evo k ing and annulling ell wills and 
testamentary disposition* heretofore made by me, m manner and form following, that is to say: 
JTtnt. and pri nc i pally, 1 commit my soul into the hands of Almighty God, and my body to 

the earth, to be decently buried at the discretion of my execute/1 _ hereinafter named; and my 

will is, that all my fust debts and funeral expenses shall be paid by my executed _ hereinafter 

named as soon after my decease as shall be convenient^ t s — >0 

frrrnui. J give, devise and bequeath to - 
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All the rest and 'residaZTbPmy estate, both real, personal and mixed, I glee, derise, and ' 


bequeath to my.. 


... and. _ 



to them and their heirs and assigns forever, share and share alike, as tenants in common. 

Ani Castljj. Ijip hereby nominate, constitute and appoint my.j&ddift/.. __ 

... execut^feoLf. _ of this, my last 

m 

Will and Testament, and I desire that my exccut*U4»n~. . hereinbefore named shall not be required 

to give bond for the faithful performance of the duties of that office. 

3n ©rfllimmtg fiUprraf. / have set my hand and seal to this, my last Will and 

Testament, at _________ this. _ day 

of. . ... in the year of our Lord one thousand nine hundred apd.. 

CChste* ._[SEAL] 



fcign *b, fcpatoi. IJubltaifpii, milk Swlarrti. by..&£^..._.<£„ 

.. the above-named testaJ&kid. -, ax and for hdbdast Will and Testament, 

in our presence and at h-*is.request, and in Kdutpresence, and in the presence of each other, see have 
hereunto subscribed our names as attesting witnesses. 



£ ..... 




SnUentt. _ S3.*.. MS. St-SM. _ 


(Vrtu <*ry 



(Bador»6»#at: Exhibit »Pf U*. Will. Filed Angnst 22, 1939. 

Theodor* Cogswell, Register of Wills, D. C., Clerk of Probate Court.) 
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Btetnct Court of ttje ®nitetJ States for tbe Bistrict|^|2®E)nt»a 

HOUSING PROBATE COURT 

- AUG 2 2 193S 

THEODORE COGSWELL. 

DISTRICT OF COLUMBIA, to wit: KKdiHTKK <*' ' V1LU " L ' ‘‘ 

Clwrk of ProWt-» f ‘ 

On this.???!?.*...day of...., A. D. 19..?!?.., 

personally appeared.. 


who on oath say 8 that ho do®Snot know of any will or codicil of.. . 

.Willi*# W. .Golwfiy . .Into of Miid 

District, doceoHod, other than the instruments of writing hereunto annoxed dated .... . . 

...*.Py.«P&.«r.. 26.»192.7...and . October. J5fcbu..l9Sa.. 


........; that he received the some from 

.. l.olA..U... S.Qrrels...Qae..Qf ..the..*ltaesses...to..eai.d...wlll..4lated Octobw- 

5th. 1938 


and that aaid. .W.l.l.l.l.aa..W,...Golway .. ..died on or 



Sworn to and subscribed before me on the day aforeeaid. 
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JBtatrict Court ot tbc 3Hnittb States for tfje Btstrfo of Columbia 


HOLDING PROBATE COURT 


Distuct or Colombia, to vit: 

On this_?3r.d. 

personally appeared_ItfiiLl 


, A. D. 1M 9 


__ who on oath say_that jt.heH 

®ii_of the subscribing wi t neeeee to the foregoing paper-writing deled the__ 

day of _5£J^2k§?._, A. D. lflj.?.., purporting to be / _ 

t/> the last will and teetament of_WB.(William) T. flplway-- 

deoeaaed, late of the District of Columbia, that the Testat®?_therein named signed said_. 

in pr s aenc e; that said Teatat Q T published, pronounoed and declared the same to bei_ 

_f£> ., .hi a_last will and testament; that at the time of so doing said Taatat fir.. 

was, to the best of affiantJ apprehension, of sound and disposing mind, and capable of executing a valid deed 
or contract; and that affiaat^narne 1 as — riins trtrr the aforesaid_Till_w.6I4_signed 


or contract; and that affiant^name 1 as iritnsM Iffn the aforesaid_Si 

in the presen os and at the request of TestatSZ_and in the p r sssnce of. 



Deputy JU#es».rirttflw«A« 

r CUrb tf «A» J V »>«S« O—rt. 
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IN THE 


United States Court of Appeals 

for the District of Columbia 


January Term, 1944 


No. 8615 


WILLIAM G. SORRELS and LOLA M. SORRELS, 

Appellants 

v. 

MINNIE ALEXANDER, et al., Appellees 


APPEAL FROM THE DISTRICT COURT OF THE UNITED STATES 
FOR THE DISTRICT OF COLUMBIA 


BRIEF ON BEHALF OF APPELLEES 


Introductory Statement 

This is an appeal from a judgment for the appellees in the 
District Court of the United States for the District of Col¬ 
umbia entered upon the verdict of a jury in an action 
brought by the appellees, caveators below, by filing a caveat 
against a paperwriting purporting to be the last will and 
testament of Annie V. Lenoir, deceased, in which will the 
appellants were named as sole beneficiaries and executors. 
The verdict of the jury, upon which the judgment denying 
probate of the will was entered, was represented by the 
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jury’s answers to five interrogatories propounded to the 
jury (App. 16, 17). The substance of those answers inso¬ 
far as this appeal is concerned, was to the effect that the 
testatrix was not of sound and disposing mind at the time 
she made the will and that her execution of the will was pro¬ 
cured by the appellants by undue influence, duress or coer¬ 
cion (R. 17). 

References in this brief to those pages of the record print¬ 
ed as part of the Joint Appendix at the end of appellants’ 

brief are herein referred to by the symbol “(App.)’* 

and references to pages of the stenographic record are by 
the symbol “ (R.).” 

Statement of Case 

The issues submitted to the jury required their determi¬ 
nation of certain ultimate facts. The sufficiency of the evi¬ 
dence on those factual issues has been questioned by appel¬ 
lants’ brief. The statement of the case set forth in appel¬ 
lants’ brief is not considered to be sufficiently complete to 
justify its acceptance by appellees. Consequently, appel¬ 
lees find it necessary to set forth, in some detail, a more ac¬ 
curate statement of the facts with chronological continuity, 
with particular relation to the sufficiency of the evidence to 
justify submission to the jury on each issue upon which the 
judgment below was based. 

Annie V. Lenoir, the testatrix, was born in Washington 
in 1856 and, for the last 30 or 40 years of her life, lived with 
her sister, Alice Golway and her sister’s husband, William 
Golway. The testatrix was a spinster and for more than 
50 years of her life was employed at various department 
stores in the District of Columbia. Prior to her retirement 
in 1936, she worked for Woodward and Lothrop, a Wash¬ 
ington department store, for more than 25 years. Mr. Tal¬ 
bot, vice president and secretary of Woodward & Lothrop 





i for 28 years, testified that he knew her for at least 20 or 
25 years (App. 39); that in 1933, the testatrix became weak 
but was allowed to continue to work part time because he 
felt it would make her happy; in 1936, having become too 
feeble to continue even part time work, she was retired for 
that reason; Woodward & Lothrop considered the testatrix’s 
financial condition and her needs and awarded her a pension 
of $60 per month, which was paid to her during her retire¬ 
ment from 1936 until her demise in July 1942. 

The testatrix was injured in an accident in 1936, in which 
matter she was represented by Herbert P. Leeman, one of 
the attorneys for appellants, who also prepared her will. 

The testatrix lived with her sister and brother-in-law in 
the home owned by them at 335 Sixth Street, S. E. As 
shown by the wills of her sister (App. 1003-1004) and her 
brother-in-law (App. 1001-1002), she contributed largely to 
the support of that household during the 20 years or more 
that she lived with them. The will of the sister was writ¬ 
ten by the testatrix, dated June 1, 1937, and was witnessed 
by the first two witnesses who testified for the appellees 
below, Roy M. Brotherton and his wife, Ruth E. Brother- 
ton. Ray M. Brotherton testified that he had done odd jobs 
and had been a friend of the small family at 335 Sixth Street, 
S. E. for 14 years prior to 1939 (App. 27-31). His wife 
who testified that she accompanied her husband on many 
of his evening visits, some of which were purely social and 
on some of which her husband worked while she visited the 
older people (App. 32, 33). On October 1, 1938, the sister, 
Alice Golway, was found dead in bed (App. 41), at which 
time the testatrix employed Mrs. Rita VanFleet, with whom 
she had worked and with whom she had kept a close acquain¬ 
tance over a period of 50 years (App. 34). At that time, 
according to the testimony of that witness, the testatrix was 
a nervous wreck and a complete collapse (R. 107-150). 
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Although the bister, Alice Golway, left au estate of $500 
or more, her will was never probated. 

Thereafter, the appellants, Lola Sorrels and Willie Sor¬ 
rels began to visit the testatrix and her brother-in-law, with 
whom she continued to reside (along with the housekeeper) 
at least four or live times a week. The odd job man, Mr. 
Brotherton, never met Mr. and Mrs. Sorrels until after the 
death of Mrs. Golway in October 1938 (App. 27, 28); the 
housekeeper, Mrs. VanJfTeet never heard of Mr. and Mrs. 
Sorrels until after Mrs. Golway died; Anna Arthur, one of 
the appellees’ witnesses, who lived across the street from 
the testatrix for 22 years and visited her frequently, testi¬ 
fied that she first met Mr. and Mrs. Sorrels on the occasion 
of Mrs. Golway's death (App. 52). 

The will of the brother-in-law, William W. Golway, which 
was drawn by the appellant, William Sorrels, and witnessed 
by his wife, the appellant, Lola Sorrels, and by one of ap¬ 
pellees’ witnesses, Anna Arthur, on October 5, 1938 (App. 
72), was not put in the safe deposit box, but was turned 
over to the testatrix. Lola Sorrels testified (App. 61) that 
she had never seen the will of Alice Golway before and that 
it was not put in the safe deposit box; she was indefinite 
as to when the Perpetual Building Association book which 
belonged to the testatrix was put in and taken out of the 
joint box (App. 63). Three sums of money, $750, $528.50 
and $1000, all cash known to have been received by the de¬ 
cedent between October 1938 and July 1939, never reached 
her safe deposit box (App. 68). 

On October 11, 1938 a safe deposit box was rented in the 
joint names of the testatrix and Lola Sorrels at the Wash¬ 
ington Loan & Trust Company (App. 49, 50). The 1938 
and 1939 entrance tickets to the box were destroyed, follow¬ 
ing the policy of the bank, but 38 tickets (for 1940 and 1941) 
to the safe deposit box were produced, 24 of which were 
signed by Lola Sorrels and 13 of which were signed by the 
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testatrix. Lola Sorrels testified that the two Capital Tran¬ 
sit bonds were the only things put into the box on October 
11, 1938 (App. 60, 63). 

The appellant, William Sorrels, testified that he pur¬ 
chased five pieces of jewelry from the testatrix on Novem¬ 
ber 15, 1938 (App. 73, 74), which consisted of a sapphire 
diamond ring for which the testatrix had been offered $650 
and which she had refused, a two stone diamond ring, a small 
sapphire ring, a ruby and diamond ring, and a diamond 
brooch about an inch and a quarter across. He testified 
that he paid the testatrix $750 in cash for all the jewelry, 
and took her receipt therefor (App. 93), written in his 
wife’s handwriting. He stated that this money did not 
come from either his savings or checking account, both of 
which had substantial balances (App. 75) or from his safe 
deposit box, where he also kept money. On cross examina¬ 
tion Mrs. Sorrels testified that her husband had purchased 
the aforesaid jewelry for the price of $750, yet she admit¬ 
ted that she was not with him when the sale of the jewelry 
was discussed, nor did she know what the testatrix did with 
the money (App. 65). Appellants continued to visit the 
testatrix and her brother-in-law four or five times a week 
until June 21,1939. On that date, the testatrix transferred 
ten shares of her Woodward & Lothrop stock to Mr. Sor¬ 
rels for $1000 (App. 40), which stock then had a market 
value of $1200. The only persons who knew about the de¬ 
tails of that transaction were Mr. and Mrs. Sorrels. Their 
testimony about the transaction was inconsistent and of 
doubtful credibility. Mrs. Sorrels indicated that the tes¬ 
tatrix wanted the transaction to be a gift but that Mr. Sor¬ 
rels insisted on paying for it because testatrix said she 
needed the money. Mr. Sorrels also stated that he paid the 
$1000 but that it did not come out of any of his bank ac¬ 
counts or safe deposit box. He also stated that in the fol¬ 
lowing year the testatrix gave the $1000 back to him, she 
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having retained personal custody of it during the interim 
without depositing it anywhere for safe keeping. 

On June 22, 1939, the day following the transfer of the 
stock, William W. Golway, brother-in-law of the testatrix, 
died as a result of a fall a day or two prior thereto (App. 
35). 

After the death of his wife, the house at 335 Sixth Street, 
S. E., owned by Mr. Golway, found its way on the land rec¬ 
ords to a straw party and then back to Mr. Golway and the 
testatrix as joint tenants (App. 69 and 73). Mr. Sorrels 
indicated that he had no knowledge of that transaction, and 
that the testatrix had seen her lawyer about it. 

William J. Xalley, an undertaker, who handled the fun¬ 
eral of Alice and William Golway, testified that he arranged 
the funeral for Mr. Golway with Mr. and Mrs. Sorrels (App. 
54, 55), receiving a $1000 insurance check from the testa¬ 
trix on July 7,1939 from which he deducted funeral expenses 
in the amount of $471.50 and gave testatrix his own check 
for $528.50. He exhibited the cancelled check in the latter 
amount bearing the endorsements of Annie V. Lenoir and 
Lola Sorrels. Lola Sorrels testified that she did not get 
this money but that she turned it over to the testatrix, and 
had no idea what happened to it, although she knew it was 
not placed in the joint box (App. 65, 66, 68). 

The testatrix moved her residence to live with Mr. and 
Mrs. Sorrels in Julv 1939, at which time manv of the house- 
hold furnishings were sold by her housekeeper (App. 34, 
35). 

Mr. Talbot, the vice president and secretary of Woodward 
& Lothrop, said testatrix saw him 20 times between 1936 
and 1942. His written notes made on August 3, 1939 in¬ 
dicated she then told him she had moved to live with Mr. 
and Mrs. Sorrels and that Mr. Sorrels was looking after 
her affairs and that they were trying to sell her Sixth 
Street home (App. 39). 
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Attorney Leeman testified that the testatrix came to his 
office before he prepared her will and that she again came to 
his office on August 22, lb59, at which time he read it to her 
and talked with her about items to be sure that she fully 
understood it, after which he summoned the attesting wit¬ 
nesses, and that she then executed it (App. 58). The three 
attesting witnesses testified generally (App. 21-27) that Mr. 
Leeman inquired of the testatrix whether the document 
was her will, whether she knew the contents and whether she 
wished them to attest it as witnesses, and that she answered 
all three questions affirmatively. 

They estimated the time consumed as from five to ten 
minutes and all agreed that testatrix remained seated dur¬ 
ing the execution of the will and that the only physical act 
observed by them was her affirmative answer and her physi¬ 
cal act of placing her signature on the will (App. 58). They 
testified variously as to whether certain joking occurred 
at that time between Mr. Leeman and Mr. Cowles. 

Lola Sorrels admitted that she and Anna A. Arthur went 
to the office of the Register of Wills on August 23,1939 (the 
day following the execution of testatrix’s will) to prove the 
will of William W. Golway (see certificate of proof of will, 
App. 99). The Alice Golway will was also proved on Au¬ 
gust 23,1939 (App. 98). Herbert P. Leeman, who drew the 
will for the testatrix, filed both the Alice and William Gol¬ 
way wills in the Office of the Register of Wills on August 
22, 1939 (see certificates signed by him, App. 96, 97). He 
received both wills from Lola M. Sorrels. Attorney Lee¬ 
man further testified from office memoranda, which he 
neither admitted nor produced, that he received these wills 
two weeks or so before August 22, 1939; that he saw them 
in his file on the day when the testatrix’s will was executed 
in his office, and that he immediately thereafter filed both 
wills with the Register of Wills office. He did not explain 
when or how or who brought these two wills, when he met 
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Mr. Sorrels, or when he made the arrangements with the 
four witnesses to appear and prove both wills on August 
23, 1939. Nor did Mrs. Sorrels testify when she met Mr. 
Leeman or her relations with him. Mr. Sorrels testified 
that he first met Mr. Leeman about the time of the sale of 
the house, in October 1939 (App. 73). That event took 
place several months after testatrix executed her will and 
the two Golway wills were filed. 

Mr. and Mrs. Sorrels testified that in June 1940, the tes¬ 
tatrix gave back to Mr. Sorrels the $1000 paid her for the 
Woodward & Lothrop stock, so as to enable him to finish 
building his cottage at the bay. Mr. Sorrels testified that 
the lot was bought in 1937 or 1938 for $650 and that his 
total cost of the cottage and ground aggregated $4300 (in¬ 
cluding the value of his labor and that of his witness, Cap¬ 
tain Wilson), but he did not indicate any change in the “sub¬ 
stantial cash balances in his savings and checking accounts 
and in his safe deposit box” that put him in the position 
that he “did not have sufficient money to complete” the 
bay cottage, prompting the testatrix to offer him the $1000, 
nor did he ever bring either bank book into court to sub¬ 
stantiate his testimony (App. 69, 70). 

The testatrix continued to live with Mr. and Mrs. Sor¬ 
rels until December 1940, at which time she visited her niece, 
Mrs. Alexander, in Norfolk. Mrs. Alexander testified that 
during this visit the testatrix received a letter in Norfolk 
from Mrs. Sorrels to the effect that Mrs. Sorrels had decided 
not to have outsiders in her home any more, which letter 
violently upset the testatrix (App. 47). Mrs. Alexander 
offered a letter which was given to her by the testatrix 
(App. 82-86), with the explanation that the original letter 
had been rewritten by Mrs. Sorrels and testatrix had given 
her the rewritten letter as proof of its substitution for the 
original letter. Mrs. Alexander testified that the testatrix 
never returned to live with the Sorrels, although she was 
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anxious to do so, and that Airs. Sorrels stated “I had too 
hard a time getting rid of her the last time she was with 
me.” This statement was never denied by Mrs. Sorrels 
(App. 48). The testatrix lived in nursing homes operated 
by Mr. and Mrs. Mayberry, Mrs. Hutt and Mrs. Powell for 
the following 18 months, until her death in July 1942. 

She lived last with the witness Powell from May 13,1942 
to June 22, 1942 (App. 55). 

The foregoing statement of events is presented to the 
Court as a background of the relationship between the tes¬ 
tatrix and the Sorrels, in the light of which the balance of 
the evidence in the case is to be considered on the issues of 
mental capacity and undue influence. 

In reading the testimony and the appendix, it should be 
noted that the testatrix’s niece, the caveator Mrs. Alex¬ 
ander, was far removed from the District of Columbia and 
yet the witnesses presented by the appellees were those 
who most closely surrounded the testatrix, namely: Mr. and 
Mrs. Brotherton, acquaintances of more than fifteen years 
before the Sorrels took the testatrix to live with them; Rita 
VanFleet, an acquaintance of fifty years who was testa¬ 
trix’s housekeeper from the death of Alice Golway (Octo¬ 
ber 1938) until testatrix went to live with the Sorrels in 
July 1939; a neighbor for more than twenty years, Mrs. 
Stewart; a friend and co-employee for more than thirty 
years and who helped pick out her casket, Unetta W. Stroh; 
the records of the Washington Loan and Trust Company 
relating to the safe deposit box rented in the joint names 
of the testatrix and Lola Sorrels; the records of the Per¬ 
petual Building Association relating to the account of tes¬ 
tatrix; the vice president and secretary of Woodward & 
Lothrop, who produced the complete employment records 
of the testatrix and his notes, made on the occasions of her 
visits to the store after 1936; Woodward & Lothrop r s visit¬ 
ing nurse, who visited testatrix every two or three months, 
from her retirement in 1936 to her death. 
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The witness Brotherton testified that he visited the Gol¬ 
way home on business and pleasure at least four or five 
times a week and that the testatrix’s condition at the death 
of Mrs. Golway (October 193b) was very bad; that she had 
been in an accident a few years before and ever since had 
been upset; that from March to July of 1939, the decedent 
was incapable of making a will or entering into a valid deed 
or contract; he based his opinion on observations of the 
testatrix for 14 years; during those late months she would 
defrost the frigidaire in the morning and again in the af¬ 
ternoon; wash the cut glass two or three times a week; turn 
the pilot on the gas mantle light too high so that the gas 
would escape and not realize that she had turned it; put coal 
in the latrobe stove and not turn the draft on; disposed of the 
small household furnishings in July 1939 through Mrs. Van- 
Fleet, the housekeeper; did not realize or care what was 
being done or how it was done; that on one occasion he found 
her in the park a couple of blocks away from the home, un¬ 
able to realize where she was. The testatrix often discussed 
business affairs with him before Mr. and Mrs. Sorrels came 
to visit the house, but thereafter she stopped talking money 
matters with him; that when Mr. and Mrs. Sorrels would 
visit with the testatrix Mr. Sorrels and the testatrix would 
walk out of the presence of any company. The testatrix did 
not have a clear mind in 1939, but would start a conversa¬ 
tion and “would seem to go away.” She also became weak¬ 
er from the date of Mrs. Golway’s death (App. 27-32). 

Mrs. Brotherton testified that she visited the Golway 
home on numerous occasions, with and without her husband ; 
that she was a good friend of Mrs. Golway and of the tes¬ 
tatrix but that after Mr. and Mrs. Sorrels started coming 
to visit the Sixth Street house, after the death of Mrs. Gol¬ 
way, she felt she was not wanted because of the manner in 
which Mr. and Mrs. Sorrels acted; that testatrix was verv 
nervous and absent-minded after October 1938 and would 
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forget what she was talking about and start off on some¬ 
thing else in the midst of a conversation and that she was 
unable to care for her person (App. 22-32). 

Mrs. VanFleet, testified that the testatrix was a nervous 
wreck and a complete collapse in October 1938 when the 
witness was employed as housekeeper; and that she could 
not talk on a subject for any length of time and her memory 
was very bad. She confirmed the testimony regarding Mr. 
and Mrs. Brotherton’s numerous visits to the house and 
that Mr. Brotherton was a friend as well as an odd job 
man; that testatrix did not have sufficient mental capacity 
after October 1938 to make decisions of any importance 
and was not able mentally in July 1939, to sell small house¬ 
hold goods; that for a period of time before July 1939 her 
memory was bad, as she would go out and come back because 
she had forgotten something and upon her return would 
not know what she had forgotten; that she turned the gas 
stove on and off half a dozen times without purpose; that 
witness knew the testatrix for 50 years but never heard 
of Mr. or Mrs. Sorrels before Mrs. Golwav’s death; that the 
testatrix did not know or realize what was happening in 
1939 when Mr. Gohvay met his accident and thereafter, lin¬ 
gered until his death; that she continued to visit the tes¬ 
tatrix from July 1939 until 1942 and that, while living at 
the home of Mr. and Mrs. Sorrels after the sale of the Sixth 
Street house, testatrix did not know that the house had 
been sold; that she wanted to change her will and had made 
five trips downtown, but said she didn’t know any lawyer 
and had never gotten to change it (App. 34-38). In a let¬ 
ter written to her in December 1942, three months after the 
caveat was filed (App. 92), Mrs. Sorrels offered the witness 
coats and dresses “after authority was given by the court,’’ * 
and stating “if at any time Willie or I can be of any serv¬ 
ice to vou, vou know* vou can call on us.” 

• 7 * • 
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Nettie Hutt testified tiiat the testatrix lived at her home 
from October 1940 to October 1941 and that while not “a 
mental case,” was childish and would talk about one thing 
over and over again; that she told this witness of receiv¬ 
ing a letter from Mrs. Sorrels while visiting Norfolk which 
made it impossible for her to return to live with the Sor¬ 
rels; that the testatrix went out once in a while alone but 
in her opinion she should not have done so; that on some 
occasions she would be a long time returning, because she 
had forgotten where she lived (App. 38). 

The witness Talbot, an official of the Woodward & Loth- 
rop department store, part of whose testimony has hereto¬ 
fore been referred to, also testified that when the testatrix 
visited him on August 3, 1939 with reference to the sale of 
the house, she was not only feeble but needed help to han¬ 
dle her affairs (App. 39, 40). 

Blanche R. Main, a visiting nurse employed at Woodward 
& Lothrop, testified that she w T as acquainted with the testa¬ 
trix for the last six years of her life, visiting her at her 
home about every two months. She testified that the tes¬ 
tatrix was emotional and nervous in 1937 and grew pro¬ 
gressively senile and unsettled after that date. A detailed 
reading of the testimony of this witness alone, either in the 
sixty pages of her testimony in the stenographic transcript 
(App. 182-242) or in the Appendix (App. 40-44), amply in¬ 
dicates the mental confusion and disturbance, the nervous 
condition, senility and lapse of mempry suffered by the tes¬ 
tatrix not only during the entire year 1939, but also prior 
thereto and thereafter, which indicated the inability of the 
testatrix to deal with her property or to make a valid con¬ 
tract in August 1939. The opinion of this witness was 
that the testatrix was senile, confused and shocked, had 
lapses of memory and should have had someone with her 
from the date of her sister’s death and should not have 
gone out alone from that time on: that she was unhappy at 
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the Sorrels home and had showed the witness the letter 
from Mrs. Sorrels which made her room no longer available. 
Testatrix did not receive sufficient medical attention at the 
hands of Mrs. Sorrels who was in control of testatrix’s 
funds and as a result thereof the witness obtained author¬ 
ity from Woodward & Lothrop to put on a special nurse and 
would have done so, but for the fact that Mrs. Alexander 
came to the city and ordered the nurse. 

Minnie Alexander, one of the caveators and a niece of 

the testatrix had been a resident of Norfolk, Virginia, for 

32 years (App. 44-48), and had visited Mrs. Golway and 

the testatrix until 1930, on occasions when she would pass 

through Washington on buying trips. She married in 1930 

and gave up her employment and thereafter made very few 

visits to Washington. She visited the testatrix in 1937 

and found her mentallv confused because she had been re- 

tired and testatrix could not understand why she had been 

retired. On October 3 or 4, 1938 witness received a note 

from the testatrix (App. 45) indicating that Mrs. Golway 

had died and was to be buried the next dav. Witness came 

•> 

to Washington the same evening and found that Mrs. Gol¬ 
way had been buried two days before. The testatrix, on 
that occasion, was confused, sobbed and sat for hours with¬ 
out anything to say, frail, weak and absent-minded. Wit¬ 
ness and her sister visited testatrix in Christmas 1938, 
at which time she was in substantially the same condition. 
On neither of these visits was a will of Alice Golway men¬ 
tioned. Testatrix was in the same condition in March 1939 
and also in June 1939 (after Mr. Golway’s funeral). Tes¬ 
tatrix never mentioned to the witness that she had trans¬ 
ferred her Woodward & Lothrop stock to Mr. Sorrels two 
days before Mr. Golway’s death, nor did she ever mention 
any will of Mr. Golway (App. 46). During the two weeks 
which testatrix spent with the witness at her home in Nor¬ 
folk in December 1939, testatrix was weak, staggered when 
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going upstairs, and at times would lose herself, was men¬ 
tally confused about a key to her safe deposit box and in¬ 
quired for a brother of the witness, although the testatrix 
had attended the funeral of that brother in Washington 
several years before. Testatrix also told Mrs. Alexander 
that she could not vist her at the Sorrels, but did not dis¬ 
close any reason ilierefor. Testatrix also visited Norfolk 
and stayed with the witness at her home in July 1940 and 
December 1940, and during those visits her mental condi¬ 
tion continued as before. During the latter visit, testatrix 
received a letter from Mrs. Sorrels, indicating that the Sor¬ 
rels would not have outsiders in their home any more, which 
terrified the testatrix, who cried when she read the letter. 
Testatrix had previously told the witness that Mr. and Mrs. 
Sorrels had promised to give her a home for the rest of her 
life if she gave them what she had (App. 47). Witness 
visited testatrix in Washington every three months after 
December 1940 until July 1942. Her mental condition dur¬ 
ing that period did not improve and Mrs. Alexander came 
to Washington when testatrix was taken to the hospital. 
As a result of a conversation with testatrix’s physician, the 
witness went to see Mr. Leeman to find out if there was 
enough money to cover expenses for nurses, hospital, etc., 
telling him she had heard there was only enough money 
for a week or two. He gave her no better indication than 
“there was more than that” (App. 48). On July 2, 1942 
Mrs. Alexander spent all night with the testatrix who had 
had a heart attack and had no special night nurse. The 
Sorrels were called but failed to come to the hospital that 
night. The Sorrels did stop at the hospital on the morn¬ 
ing of July 3, 1942, but instead went to their cottage at the 
beach for the week-end, whereupon witness took it upon 
herself to order a night nurse (App. 49). The witness tes¬ 
tified in some detail regarding letters which she received 
from the testatrix during 1938 to 1941, which letters re- 
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fleeted the confusion of her mind, disclosed unfinished sen¬ 
tences indicia of mental impairment. The testimony of the 
witness also showed' that testatrix was incapable of trans¬ 
acting business at most times during the last five years of 
her life. 

Anna A. Stewart, who lived three doors from the testa¬ 
trix for 30 years and was her friend testified that she 
stopped in to say good-bye to the testatrix during the latter 
part of July 1939 and bought some dishes from Mrs. Van- 
Fleet, the housekeeper, and on that occasion the testatrix 
was so confused and crying so much that she was not able 
to attend to anything. Witness saw testatrix two or three 
times a week and stated that the confusion and absent- 
mindedness present in 1939 about which the witness had 
testified had developed gradually and progressively after 
her retirement (App. 51). 

Summary of Argument. 

The trial court properly submitted the case to the jury on 
the issues of testamentary capacity and undue influence. 
The evidence offered below by the appellees was substantial 
on each of the issues and constituted a prima facie case. The 
trial court, under that state of the evidence, was bound by 
law to submit the case to the jury, and any other action 
would have constituted reversible error. The verdict of the 
jury was not a general verdict but was a special one repre¬ 
sented by its answers to the issues in the case which the trial 
court submitted to the jury in the form of interrogatories. 
The jury’s answers to interrogatories numbered three and 
five constituted separate and specific findings on the issues 
of testamentary capacity and undue influence, either of 
which is sufficient to support the final order denying pro¬ 
bate. 
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The trial court did not commit error in refusing to per¬ 
mit the testatrix’ attorney to testify as to a conversation 
with the testatrix concerning her relationship with her 
niece, since the conversation was not shown to have been 
material an any matter pertinent to the issues in the case 
nor to instructions concerning the disposition of her prop¬ 
erty by will. Nor was any offer of proof tendered to show 
that the conversation would have been admissible on any 
ground. Further, the exclusion of such conversation was, 
at best, from appellants’ position, harmless error. 

No error was made in not striking the testimony of the 
witness Main, part of which was based on her own notes, for 
the reason that not only was the testimony competent and 
proper but no objection thereto was made by appellants un¬ 
til the filing of their brief on this appeal. 

No prejudice resulted from the remarks of the trial court 
relating to the late filing of a will by an attorney to whom 
such will is entrusted. 


ARGUMENT. 

L 

The issues of mental capacity and undue influence were 
each supported by substantial evidence and were properly 
submitted for determination by the jury. 

There was a definite dispute in the evidence offered by the 
parties on both the issue of mental capacity and undue in¬ 
fluence. The record in this Court contains the stenographic 
transcript of the testimony covering over 900 pages (R. 1- 
939). In lieu of printing the entire stenographic transcript, 
the parties hereto have agreed upon a “Joint Statement of 
Evidence” which is in narrative form, is 57 printed pages 
in length and is fully printed in the Joint Appendix to ap¬ 
pellants’ brief (App. 21-78), together with several im- 
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portant documentary exhibits (App. 81-99). In addition 
thereto, a brief summary of the testimony, tending to show 
that appellees introduced ample evidence on each of the two 
issues, has been set forth in the statement of the case earlier 
in this brief. Accordingly, it is not considered either neces¬ 
sary or appropriate to again present the pertinent evidence 
in this argument which would accomplish nothing but repeti¬ 
tion. A careful reading of the “Joint Statement of Evi¬ 
dence” (App. 21-78) with occasional references to the 
stenographic transcript will heavily demonstrate to the 
court, at least, the following: 

(i) The testatrix was, at the time she executed the paper 
writing purporting to be her last will and testament, suf¬ 
fering from mental confusion with lapse or partial loss of 
memory, from strong emotional disability, from senility, 
from a loss of capacity to fully understand the property she 
owned and the natural objects of her bounty, from general 
physical and mental debility to the extent that she was not 
“capable of executing a valid deed or contract”. 

(ii) The testatrix was, in the light of her impaired men¬ 
tal capacity and advanced age, easily affected by the influ¬ 
ence of the Sorrels. Such influence was undue influence as 
shown by the series of circumstances both oral and docu¬ 
mentary, whereby the Sorrels mulcted the testatrix of her 
belongings and obtained from her, at will, whatever they 
sought. The overbearing personality and character of the ^ 
Sorrels, as compared to the weak and debilitated resistance^ 
was made evident to the jury by their demeanor on the 
stand, by what they said and by what they failed to say. 

In Nelson v. Dohoney, infra, this Court announced a well 
established rule regarding proof of undue influence, as fol¬ 
lows: 

“It may be suggested that where the decedent is shown 
to have been aged, infirm, and of weak mind, a less de¬ 
gree of proof is required to support a verdict of undue 
influence than in the case of a person of sound mind.” 
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Undue influence, duress and coercion are by their very 
nature not generally capable of direct proof. Proof is by a 
series of circumstances or facts, each of which may not alone 
be sufficient to make out a prima facie case, but considered 
“collectively may satisfy a rational mind of its existence.” 

Olmstead v. Webb, 5 App. 1). C. 38. 

Barbour v. Moore, 10 App. D. C. 30. 

Towson v. Moore, 11 App. 1). C. 377. 

In referring to such a situation in Olmstead v. Webb, 
supra, it was said, 

“In such a case, much must be left to the sound discre¬ 
tion of the trial judge, who is called upon to discrimin¬ 
ate between such facts as are merely collateral and for¬ 
eign to the issue, and such as are connected with it.” 

In order for this court to rule that the trial court erred 
in submitting either one of the issues to the jury it would be 
necessary to state that there was not sufficient evidence from 
which reasonable men could conclude in favor of the appel- 
lates on such issue. It is significant that the jury’s findings 
in this case are based on special interrogatories as dis¬ 
tinguished from a general finding. 

Best v. D. C., 291 U. S. 411, 78 L. Ed. 882. 

Gunning v. Cooley, 281 U. S. 90, 74 L. Ed. 720. 

McDermott v. Severe, 202 U. S. 600, 50 L. Ed. 1162. 

Boaze v. Windridge & Handy, 70 App. 1). C. 24,102 
F. (2d) 628. 

In the light of the substantial evidence adduced at the 
trial it would have been error if the court below had taken 
either issue from the jury. 

It is exclusively the province of the jury to pass upon the 
weight of the evidence and the credibility of the witnesses 
and to determine the conflicts in the evidence. 

Hardy v. Wise, 5 App. D. C. 108. 

Barbour v. Moore, Supra. 
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The eases cited by appellants at page 13 of their brief are 
all clearly distinguishable in fact, although the legal propo¬ 
sitions there announced are in no way inconsistent with any 
proposition of law relied on by the appellees herein. The 
cases cited by appellants are inapplicable because the con¬ 
clusions reached in each case were based on an absence of 
evidence on the issues raised. Appellants fail to cite any 
authority to the effect that in circumstances similar to those 
presented by the case at bar a directed verdict would be 
proper. 

For purposes of argument, even if it be assumed that the 
evidence on one of the issues was insufficient to justify sub¬ 
mission of such issue to the jury, then the order denying 
probate must still be affirmed because the order is sufficient¬ 
ly supported by the jury’s finding for the appellees on the 
other issue. This statement should by no means be in¬ 
terpreted as any relaxation by appellees of their conviction 
that the evidence on each issue was substantial and, there¬ 
fore, as a matter of law, was properly for the jury. 

A finding against appellants on either mental capacity or 
undue influence requires an affirmance. This proposition is 
well settled. 

Morgan v. Adams, 29 App. D. C. 198, 

Nelson v. Dohoney, 58 App. D. C. 338, 30 F. (2d) 
748. 

In Morgan v. Adams, supra, quoted in Nelson v. Dohoney, 
supra , this court said: 

“The conclusion at which we have arrived renders it 
unnecessary to consider the errors assigned in respect 
of the issue of undue influence. The verdict on the 
issue of testamentary capacity being sufficient to sup¬ 
port the judgment, it would not avail appellants if 
error could be shown on the other. To obtain reversal, 
error would have to be shown in respect of both. ’ ’ 
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IL 

The Court did not err in refusing to permit testatrix’s 
attorney to answer the question relating to what testatrix 
told him about her niece. 

During the course of the direct examination of Mr. Lee- 
man, the attorney who drew the will for the testatrix, he 
was asked whether the testatrix gave him “any instructions 
concerning Mrs. Alexander’\ The court sustained ap¬ 
pellees’ objection to this question, and appellants now claim 
that this was an incorrect ruling. (App. 59.) 

It should be noted that, before the question was asked, 
the witness had testified fully as to his knowledge of the 
facts of the case, including testimony to the effect “that he 
prepared the will in accordance with instructions of the 
testatrix. * * (App. 58.) 

Appellants contend that the question was a proper one 
on the ground that instructions given by a client to an at¬ 
torney with respect to the drafting of a will are not with¬ 
in the rule of privileged communications. 

A. The objection to the question teas properly sustain¬ 
ed. 

The witness, before being asked the question, had testi¬ 
fied that he prepared the will in accordance with the tes¬ 
tatrix’s instructions. The instructions he received relative 
to the preparation of the will were all complied with, ac¬ 
cording to his testimony, and were therefore merged with 
the will. What then was the purpose of the question as 
to what instructions he had “concerning Mrs. Alexander”? 
It was apparent that the information sought by the ques¬ 
tion related to instructions not concerned with the prepara¬ 
tion of the will. It possibly related to imputing ill feeling 
between the testatrix and Mrs. Alexander, her niece, but it 
did not relate to the preparation of the will since the wit¬ 
ness had already testified as to his instructions in this re- 
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spect with the reply that he had fully complied therewith. 
Since it did not relate to the preparation of the will or the 
disposition of her property, the exception to the rule of 
privileged communications between attorney and client did 
not exist. Therefore, the objection to the question as 
framed was based on the ground of ‘‘confidential communi¬ 
cations” and “irrelevancy, immateriality and incompe¬ 
tency”, although the trial court ruled before counsel for 
appellees had an opportunity to specify the grounds of his 
objection. Both grounds for the objection are valid: 

(1) unless it is indicated by question or tender of proof 
that the instructions -were part of the transaction or con¬ 
versation leading up to the drafting of the will, such con¬ 
versation or transaction constituting the instructions does 
not meet the test which makes it fall within the exception 
to the general rule against privileged communications be¬ 
tween attorney and client; hence, the general rule of ex¬ 
clusion of privileged communications effectively supports 
the ruling of the trial court. 

(2) even if instructions had been given by testatrix in 
the period immediately prior to the drafting of the will, 
there must be a showing to the effect that the instructions 
were a part of or relevant and material to the drafting of 
the will. 

Appellants did not offer to prove what -would have been 
shown by the answer to the question. Appellants at no time 
during the trial indicated that the answer sought was any¬ 
thing additional to that concerning which the witness had 
already testified. 

Rule 43 (c) of the Federal Rules of Civil Procedure pro¬ 
vides in part as follows: 

“In an action tried by a jury, if an objection to a ques¬ 
tion propounded to a witness is sustained by the court, 
the examining attorney may make a specific offer of 
what he expects to prove by the answer of the witness 
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Since the question, construed most favorably for the ap¬ 
pellants, was uncertain in its context as to what was sought 
thereby, it was incumbent on the appellants to make an 
offer of proof as to what they proposed to show by the an¬ 
swer. Had that been done, a more clearly defined applica¬ 
tion of thejrule grivile^ed^communications and its ex- 
ceptioi^lfi^ap^eftants were m^efeste<? in pursuing the point, 
such offer of proof was essential to preserve for them any 
right of review by this Court. 

It is generally held that if the significance of the excluded 
evidence is not obvious, it is the duty of the party against 
whom the ruling is made to make an offer or proof in order 
to preserve the point on appeal. Otherwise, reversals 
would occur where the exclusion was not reallv harmful. 

m 

Herencia v. Guzman, 219 U. S. 44. 

Gantz v. U. S., 127 F. (2d) 498. 

Hoffman v. Palmer, 129 F. (2d) 976. 

Further, the question was objectionable because it failed 
to fix the time of the alleged conversation. If the conver¬ 
sation related to a period long before the will was drawn, 
or related to a period after the will was drawn, can not be 
discerned from the question. These objections to the ques¬ 
tion are considered properly taken, notwithstanding the 
ruling of the trial court on a different ground. 

B. Harmless error 

Tf the ruling of the trial court was erroneous, appellees 
submit that such error was harmless. As already noted, if 
the question fell within the exception to the rule prohibit¬ 
ing confidential communications between attorney and 
client, it fell within it only if it related to a transaction lead¬ 
ing up to the execution of the will. Since the witness had 
already testified without objection that the will, as drawn, 
covered all instructions theretofore given to him, and the 
will was before the court and jury, it would appear that his 
general testimony already covered the proper scope of the 
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| specific question. Accordingly, even if the question is held 

B to be a proper one, its exclusion constituted only harmless 
error. 

Smith v. Doyle, 69 App. D. C. 60, 98. F. (2d) 341. 
Rule 61 of the Federal Rules of Civil Procedure relat¬ 
ing to the subject of harmless error provides as follows: 

“No error in either the admission or the exclu¬ 
sion of evidence and no error or defect in any ruling 
or order or in anything done or omitted by the court or 
by any of the parties is ground for granting a new trial 
or for setting aside a verdict or for vacating, modify¬ 
ing, or otherwise disturbing a judgment or order, un¬ 
less refusal to take such action appears to the court 
inconsistent with substantial justice. The court at 
every stage of the proceeding must disregard any error 
or defect in the proceeding which does not affect the 
substantial rights of the parties.” 

Nothing in the court’s ruling, excluding the answer un¬ 
der the circumstances herein referred to, is inconsistent 
“with substantial justice” as it relates to the appellants 
rights. 

m. 


The Court did not err in failing to interpose its own mo¬ 
tion to strike that portion of the testimony of the witness 
Main which was based on her own memoranda. 

Appellants state in their head note to point IV of their 
argument that “it appears that a witness testified on di¬ 
rect examination, from notes which he gave the court and 
jury to understand, were made at the time of the event,” 
but such is not borne out by the evidence. After testifying 
generally as to her acquaintance with testatrix and her 
physical and mental condition in 1936 and 1937, Mrs. 
Main’s testimony was as follows: “I have something—a 
few notes here that perhaps would help me, that would re- 
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fresh my recollection, if you didn’t mind my using them. 
Mr. Kaufmann: You made those notes yourself ? Witness: 
Yes, I did. Mr. Kaufmann: You may refer to them, then”. 
This witness was subpoenaed by the caveatees and not a 
single further word appears in her direct testimony, in 
her cross examination or her redirect testimony which evi¬ 
dences that she attempted to lead anyone to believe that 
she was testifying from entries made in any particular 
manner, or at any particular time. Counsel for appellants 
did not inquire when the notes were made, the manner of 
making ibe entries or the date thereof, until the latter part 
of recross examination. (R. 260-279.) Then appellants’ 
counsel sought to attack the testimony by attempting to 
confuse her as to the manner in which her notes (which 
were used part of the time and not used part of the time) 
had been made. Counsel for appellants failed to object to 
the testimonv or to the use of the notes when he had an 
ample opportunity to do so, when the first questions were 
asked on direct examination. He again failed to move to I 
strike any of such evidence at any point in the 19 pages of 
the transcript of his recross examination of this witness 
having reference to the manner in which the notes were 
made. It is therefore submitted that the facts above stated 
do not sustain the legal right of counsel to object to such 
testimony for the first time on appeal. 

Therefore appellees say, first, that the witness did not 
give anyone to understand the time or manner in which her 
notes were made and that, not having inquired, the appel¬ 
lants are estopped from questioning the right of a witness 
to refer to notes, since by their action in failing to object 
they impliedly consented at the time of the trial; second, 
and even stronger, however, is the fact that no objection 
was taken and if consent was not implied originally, appel¬ 
lants had a duty to move to strike the evidence when they 
learned the manner in which the notes were made. 


jf It is uniformly held that where no question was presented 
|to the trial court and the witness testified without objec¬ 
tion, the admissibility of such testimony will not be con¬ 
sidered by an appellate court. 

Helvering v. Minnesota Tea Company, 296 U. S. 
378, 80 L. ed. 284. 

Herencia v. Guzman, 55 L. ed. 81, 219 U. S. 43. 

Hoyt v. U. S., 10 How. 109, 13 L. ed. 348. 

DePina v. U. S., No. 8436, decided by U. S. Ct. of 
App. D. C. on June 4, 1943. 

Estoppel of appellants by conduct of counsel and their 
^misunderstanding of the testimony is also shown by the 
|following (R. 268-269): “Court: Is it your testimony that 
jion Sunday you put your mind on this matter, made some 
$ memoranda of things you wanted to verify and when you 
I went back to the store on Monday morning you then veri- 
Jfied them? A. Verified the dates. Q. So that all the in- 
j formation that you had on those papers, as I understand 
•jthe testimony, were transcribed from the original record 
: which was made at the time? A. Yes, sir. Q. That is my 
'understanding of the testimony. Mr. Kaufmann: My 
; further understanding is that when I asked the witness to 
; testify from notes as to memoranda that she made, that 
j then I understood she was at that point testifying from this 
j book only. Mr. Whelan: My understanding was that 
when she testified from this book that they were made at 
the time, over a period of years. The Court: She still 
says so. That is my understanding of the testimony. The 
only thing she did on Monday when she went back to the 
store was to verify the things she had been thinking about 
on Sunday, from the record. Mr. Kaufmann: That was 
my understanding. The Court: That was my understand¬ 
ing of the testimony. Now, if you are not satisfied, you 
have a right to have the original records brought here. Mr. 
Whelan: Yes, sir.” Thereafter Mr. Whelan proceeded to 
further cross examine the witness (R. 279) and himself 
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offered into evidence the memorandum book from which the 
witness testilied. 

Appellants’ counsel took the opportunity to make much 
of the form of entries made by the witness in her book of 
memoranda during the course of his argument to the jury, 
covering 19 pages of the stenographic transcript. He not 
only offered it in evidence and argued its merits to the jury 
(R. 933-936) but also showed the book to the jury during 
his presentation, as appears from parenthetical notes of the 
stenographer, as follows: “ (exhibiting book to jury) ” “ (in¬ 
dicating)’* and “(demonstrating)’*. Thus, having failed to 
object to the use of the notes when the witness asked if she 
might use them, having failed to move that the part of the 
testimony of the witness based on the notes be stricken 
after lengthy cross examination and, finally, after offering 
the very notes in evidence himself and arguing their worth 
to the jury, appellants appear before this tribunal and, for 
the first time, argue that the trial court committed error in 
not striking out the evidence in the absence of a motion to 
strike. 


IV. 

No prejudice resulted from the remarks of the Court 
relating to the late filing of a will by an attorney to whom 
such will is entrusted. 

Appellants charge in their brief that prejudicial error 
resulted from the comment by the trial court, during the 
testimony of Mr. Leeman, to the effect that “where a last 
will and testament is left with an attorney to be filed, it 
ought to be filed immediatelv. I never heard of anv other 
procedure.” (App. 77.) 

It is the well established rule in the Federal Courts that 
the trial judge may comment on the evidence, provided that 
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the actual determination of facts is left to the jury for 
their own determination based upon the exercise of the 
jurors’ own judgment. 

Vicksburg R. R. v. Putnam, 118 U. S. 545, 30 L. Ed. 

257. 

Transportation Line v. Hope, 95 U. S. 297, 24 L. 

Ed. 477. 

Carver v. Jackson, 4 Pet. 1, 7 L. Ed. 761. 

Maniac v. Thompson, 7 Pet. 348, 8 L. Ed. 709. 

Mitchell v. Harmony, 13 How. 115, 14 L. Ed. 75. 

In Calcutt v. Gerig, 271 F. 220, it was said: 

“This statement as to the Federal Rule has been fol¬ 
lowed by the Supreme Court in later cases and this 
court has consistently applied this interpretation of the 
rule in all cases where this question has been involved 
# * # It would appear from the charge that the court 
did leave the jury free to exercise its own judgment 
from the facts.’’ 

There is nothing in the alleged prejudicial comment by 
the court that in any way either impaired or invaded the 
province of the jury to decide the case. The comment of the 
court did not bear any relationship to the weight of suf¬ 
ficiency of the evidence. The point on which the comment 
was made was purely collateral to the direct issues in the 
case. In addition, to avoid any possible misunderstanding 
by the jury, the court clearly instructed the jury that it was 
within the jury’s province to decide the issues of fact in 
the case, by the use of the following language (R. 969): 

“Madam and Gentlemen, the court is of the opinion that 
the instructions which have been read to you and which 
were granted by the court, sufficiently state the law 
which should govern vou in vour consideration of this 
case. The court is not going to comment on the evi¬ 
dence, because this is one court who believes in juries, 
and the court is of the opinion that, except under very 
unusual circumstances the court should not indicate 
bv its comment its own view of where the weight of the 
evidence is. Therefore, the court does not in this case 
comment on the evidence”. 
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Apart from the instruction by the court that it was for 
the jury to decide the facts of the case, the alleged preju¬ 
dicial comments were not at all prejudicial. In his testi¬ 
mony, Attorney Leeman testified that his statements in the 
certificate dated August 22, 1939 did not mean that the 
will was received by him on that date. (R. S70.) Mr. Lee¬ 
man did not testify as to the time when he received the 
wills, but only that he received them some time before Au¬ 
gust 22. He did not state the circumstances under which he 
received the will from Mrs. Sorrels, but admitted that when 
a lawyer receives a will fee takes it over to the court house 
with reasonable promptness, after making copies. (R. 871.) 
He answered a question by the court as to when the wills 
were brought to him as follows: “From a pad that 1 have, 
some of which you have on your desk, your Honor, I have 
kept them through the years, I glance through and it has 
Miss Lenoir’s name down on two occasions, about a week 
before, and also on the 22nd of August, indicating that I had 
communications with her, or she had been in on two occa¬ 
sions at least a week apart before the 22nd of August, and I 
would be very glad to offer that in evidence (R. 876.) From 
the best I can get at it, from the notations on that pad, and 
what I have stated here, I probably had those for two weeks 
before I filed them. What probably caused me to file them 
on the day the will was done was that when a file is open, it 
comes to your mind that there is something you ought to 
+ake care of.” (R. 876-877.) 

By statute in the District of Columbia, a will is required 
to be filed with the court “immediately” after it is read to 
the persons concerned who may conveniently have notice 
thereof. To allow a will to remain in an attorney’s file for 
more than two weeks does not amount to immediate filing. 
Aceordinglv, the comments of the court were not only not 
prejudicial, hut were entirely proper. Tn the case of 
Michael v. Smith, 62 App. D. C. 331, 68 F. (2d) 378, where 


a claim of prejudice was made as to the court’s remarks, 
this court said: 

*•* * * while they indicate an impatience of attitude and 
an asperity of manner not helpful in a courtroom, they 
do not constitute prejudicial error in this case * * 

The trial court’s charge to the jury in this case is not 
challenged. Appellants’ comment on the fact that appel¬ 
lees’ counsel asked the court to withdraw the comment is 
not to be construed as any admission that the comment was 
improper. The comment was considered by appellees’ 
counsel to be of such insignificant import that its withdrawal 
would have no effect in the case but to avoid a claim of error 
by appellants. 


Conclusion. 

For the foregoing reasons it is respectfully submitted that 
the issues of mental capacity and undue influence were prop¬ 
erly submitted to the jury and that no error was committed 
by the court below to justify any action by this court other 
than an affirmance of the order denying probate. It is, ac¬ 
cordingly, respectfully submitted that the judgment below 
should be affirmed. 

Respectfully submitted, 

ALVIN L. NEWMYER 
EDWARD STAFFORD 
JOSEPH A. KAUFMANN 
Attorneys for Appellees. 



